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CHRONOLOGICAL LIST OF RELEVANT DOCKET ENTRIES 

In the Matter of: S. H. Kress and Company 
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2-RC-15824 

Petition filed 
Stipulation 
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3.27.72 R( onal Director's Decision and Direction of 
Election, dated 

5 n ,72 Employer’s Objections to the Conduct of Election 

and to the Conduct Affecting the results of the 
Election dated 

7.28.72 Regional Director's Supplemental Decision (with 
attachments) dated 

8 . 3.72 Employer's Telegram Requesting Extension of 

Time for filing Regional Director's Request for 
Review, dated 

8 . 4.72 Charging Party's Telegram Opposing Employer's 

Request for Extension of Time to file Regional 
Director's Request for Review, dated 

8 . 4.72 Board’s Telegram granting extension of time to 

file Request for Review, dated 
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8.31.72 Employer's Request for Review of the Regional 
Director's Supplemental Decision, (with attach¬ 
ments), dated 

9. 1.72 Employer’s Corrected Pages of Request for 

Review, dated 

10.16.72 Board's Telegram granting in part and denying 
in part The Request for Review, dated and re¬ 
manding to Regional Director for further hearing 

10.24.72 Employer's Requests that Remand Hearing directed 
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than Hearing Officer, received 
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3.26.73 Hearing Officer's Report and Recommendations on 
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4. 3.73 Employer's Telegram granting Employer’s Extension 

of Time, dated 

4.25.73 Employer's Exceptions to Hearing Officer's Report 
and Recommendations on Challenged Ballots, re¬ 
ceived 
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for Summary Judgment, dated 
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dated 
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to Motion for Summary Judgment, dated 
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S. H. KRESS & COMPANY 1/ 
and 


Employer 


DISTRICT 65, NATIONAL COUNCIL 
DISTRIBUTIVE WORKERS OF AMERICA 

Petitioner 


Case No. 2-RC-15824 


DECISION AND DIRECTION OF ELECTION 

Upon a petition duly filed under Section 9(c) of the National 
Labor Relations Act, a hearing was held before a hearing officer 
of the National Labor Relations Board. The hearing officer's 
rulings made at the hearing are free from prejudicial error and 
are hereby affirmed. 

Pursuant to the provisions of Section 3(b) of the Act, the Board 
has delegated its powers in connections with this case to the under¬ 
signed Regional Director. 

Upon the entire record in this case, the Regional Director finds: 

1. The Employer is engaged in commerce within the meaning of 

the Act and it will effectuate the purposes of the Act to assert juris- 
2 / 

diction herein. - 

2. The labor organization involved claims to represent certain 
employees of the Employer. 

3. A question affecting commerce exists concerning the repre¬ 
sentation of certain employees of the Employer within the meaning of 
Section 9(c)(1) and Section 2(6) and (7) of the Act. 

}] The name of the Employer appears as amended at the hearing. 

2/ The Employer, a Tennessee corporation, which operates retail 
stores in New York and other states, is engaged in the sale of 
general merchandise. During the past year, the Employer's 
gross revenues exceeded $500,000. During the same period, it 
purchased goods valued in excess of $50,000 directly from sup¬ 
pliers located outside the State of New York. 



















4. The following employees of the Employer constitute a unit 

appropriate for the purposes of collective bargaining within the 

3/ 

meaning of Section 9(b) of the Act: - 

All employees employed by the Employer at its retail 

store located at 1915 Third Avenue, New York, New York, 
including cashiers, porters, maintenance, stock, food service, 
sales and office clerical employees, but excluding display em- 

M / 5 / 

ployees, - professional employees, guards and supervisors - 
as defined in the Act. 

37 The parties stipulated that the unit was appropriate. The record 
reveals that there are approximately 50 employees in said unit. 

4/ The parties stipulated that display department employees be ex¬ 
cluded from the unit on the ground that these employees do not 
share a community of interest with other employees because 
their work requires training, art talent and art experience not 
required for other positions. The record reveals that there are 
no display department employees employed at the present time, 
and further reveals that display work is now being done by super¬ 
visory personnel, i.e., W. Grotheer is responsible for the win¬ 
dow displays, and department managers are responsible for dis¬ 
plays in the area each supervises. As the stipulation is not in¬ 
consistent with the record I shall accept the stipulation. 

5/ The parties stipulated and it appears that James Williams, 

store manager, Lawrence Jones, W. Grotheer, and Sylvester 
Irvin, assistant store managers, have independent authority to 
assign work and direct employees, and are supervisors within 
the meaning of the Act. Accordingly, they will be excluded from 
the unit. The parties further stipulated that Margaret Gordin, 
Sophia Oliveri, Josie Guzman, Helen Kavasansky, Hayde 
Feliciano and Noel Hernandez are department managers, and 
should be excluded as supervisors within the meaning of the Act. 
The record discloses that the six department store managers 
effectively recommend recall, layoffs, transfers, wage increases 
and discharges, make work and vacation schedules, train and 
direct employees, and attend meeting of supervisory personnel. 
On the basis of the record and the stipulation of the parties, I 
find that the above named employees are supervisors within the 
meaning of the Act, and they shall be excluded from the unit. 






DIRECTION OF ELECTION 


An election by secret ballot wiL be conducted by the under¬ 
signed Regional Director among the employees in the unit found 
appropriate at the time and place set forth in the notice of election 
to be issued subsequently, subject to the Board's Rules and Regula¬ 
tions. Eligible to vote are those in the unit who were employed 
during the payroll period immediately preceding the date below, in¬ 
cluding employees wno did not work during that period because they 
were ill, on vacation, or temporarily laid off. Also eligible are 
employees engaged in an economic strike which commenced less 
than 12 months before the election date and who retained their status 
as such during the eligibility period and their replacements. Those 
m the military services of the United States may vote if they appear 
in person at the polls. Ineligible to vote are employees who have 
quit or been discharged for cause since the designated payroll period 
and employees engaged in a strike who have been discharged for 
cause since the commencement thereof, and who have not been re- 
hired or reinstated before the election date, and employees engaged 

in an economic strike which commenced more than 12 months before 

6 / 

the election date and who have been permanently replaced.- Those 
eligible shall vote whether (or not) they desire to be represented for 
collective-bargaining purposes by District 65, National Council Dis¬ 
tributive Workers of America. 


Dated M rch 27^_ 1972 


at New York, New York 


/s/ Ivan C. McLeod _ 

Regional Director, Region 2 
National Labor Relations Board 
26 Federal Plaza, Room 3614 
New York, New York 10007 


67 In order to assure that all eligible voters may have the oppor¬ 
tunity to be informed of the issues in the exercise of their 
. statutory right to vote, all parties to the election should have 





TConunued) access to a list of voters and their addresses 
which may be used to communicate with them. Excelsior 
Underwear, Inc., 156 NLRB 1236; N. L. R. B. v. Wyman- 
Gordon Company, 394 U.S. 759. Accordingly, it hereby is 
directed that an election eligibility list, containing the names 
and addresses of all the eligible voters, must be filed with 
the Regional Director for Region 2, within 7 days of the date 
of this Decision and Direction of Election. In order to be 
timely filed, such list must be received in the Regional Office, 
Federal Building, 26 Federal Plaza, Room 3614, New York, 
New York 10007, on or before April 3, 1972. The Regional 
Director shall make the list available to all parties to the elec - 
tion. No extension of time to file this list shall be granted by 
the Regional Director except in extraordinary circumstances, 
nor shall the filing for review operate to stay the filing of such 
list. Failure to comply with this requirement shall be grounds 
for setting aside the election whenever proper objections are 
filed. 





[Dated 7/28/72] 


SUPPLEMENTAL DECISION 

Pursuant to a Decision and Direction of Election issued by 
the Regional Director for the Second Region on March 27, 1972, 
an election by secret ballot was held on May 5, 1972 in a unit 
composed of all employees employed by the Employer at its retail 
store located at 1915 Third Avenue, New York, New York, includ¬ 
ing cashiers, porters, maintenance, stock, food service, sales 
and office clerical employees, but excluding display employees, 
professional employees, guards and supervisors as defined in the 
Act. The Tally of Ballots served upon the parties showed the follow¬ 


ing: 

Approximate number of eligible voters.51 

Void ballots. 0 

Votes cast for Petitioner.25 

Votes cast against participating labor organization . 23 

Valid votes counted.48 

Challenged ballots . 6 

Valid votes counted plus challenged ballots.54 

Challenges are sufficient to affect the results of the 
election. 


The Petitioner, herein called the Union, challenged the votes 
of two employees on the grounds they were not in the unit and the 
Board challenged the votes of four employees because their names 
were not on the eligibility list. 

On May 12, 1972, the Employer filed timely objections to the 
election, copies of which were served on the parties. The objections 
allege the following: 


























1. The Union engaged in deliberate trickery and misrepresenta¬ 
tions of material facts including, the amount of union dues and other 
charges, wage increases, benefits, pay rates and pay plans in union 
facilities, union benefits and services, and it did so at a time when 
said misrepresentations could not be answered and further coerced 
employees and so lowered campaign standards that the uninhibited 
desires of the employees could not be determined. 

2. The Union circulated false information about the Employer 
and other material facts, and injected issues designed to instill racial 

discrimination and hatred into its campaign. 

3. The Union coerced employees with threats of physical injury 
and economic harm and by offering and giving unlawful inducements 
and benefits to force or induce employees to vote for the Union. 

4. The Union engaged in activity to convince employees that the 

Federal and local governments favored the Union. 

5. The Union engaged in electioneering and other interference 

in and around the polling places during the voting. 

6 . The Union coerced employees into voting for the. Union by 
falsely implying to voters that it had ways of knowing how employees 
voted and it induced employees to vote for it by spreading false 
rumors of victory in advance and by promising employees benefits 

if it won. . 

7. The employees did not have a free choice in the election be¬ 
cause supervisor’s actions in support of the union coerced employees. 

8 . The holding of the election was improper because of the 
participation, instigation and sponsorship of the union by supervisors, 
and the Board should have dismissed the proceeding in view of such 
supervisory activity. 

Pursuant to Section 102.69 of the Board’s Rules and Regulations, 
the undersigned caused an investigation to be made of the objections. 
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During the investigation, the parties were afforded a full oppor¬ 
tunity to submit evidence bearing upon the issues. An independent 
inquiry also was caused to be made. The results of the investiga¬ 
tion are discussed below. 

THE OBJECTIONS 

OBJECTION 1 

In this objection the Employer claims that the Union engaged 
in deliberate trickery and misrepresentations with respect to cer¬ 
tain material facts, which it specified, at a time when these mis¬ 
representations could no; be rebutted. 

In support of this allegation the Employer submitted a copy of 
a leaflet distributed by the Union outside the store the day before 
the election and points to a statement therein that " . . . the 
initiation fee to be a member of this Union is $5. 00 and the dues 
are in proportion to your weekly salary. " - This is a misrepre¬ 
sentation according to the Employer because the Union constitution 
provides for an initiation fee of $20. Further, the Employer main¬ 
tains that as various types of assessments set forth in the constitu¬ 
tion are not in proportion „g employees' weekly salary, though the 
generally established dues are, there is misrepresentation and 
trickery by the Union on this ground too. 

The Union explains that its initiation fee through organization 
is $5.00, and that the $20.00 amount set forth in its constitution 
pertains to employees who join at a later date. No evidence was 
adduced to establish th.o ouitement as untrue. I find no merit to 
this objection. 

As for the Employer's allegation that the various types of 
assessments by the Union are not in proportion to employees 

V The leaflet is appended hereto as Attachment A. 
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"weekly salaries", as claimed by the Union, a reading of the leaf¬ 
let in issue shows that the Union merely stated therein that "dues" 
were in proportion to s^uary. An examination of the Constitution of 
the Union (Part IV, Article C, Section 2(a)(1)) reveals that "monthly 
dues" are in proportion to "total" earnings. However, the Em¬ 
ployer has in mind another section of the Union's Constitution which 
states: All initiation fees, assessments, fines, or other obligations 
owing by any member to the Union shall be merged with and become 
part of the dues owing by that member. (Part IV, Article C, Sec¬ 
tion 2(b)(4). 

From the foregoing it is clear that the Union was not incorrect 
when it stated that dues were in proportion to an employee's salary. 
The Union's constitution also has a provision which broadens the 
definition of dues to include initiation fees, fines and assessments, 
and these financial obligations do not necessarily correlate with em¬ 
ployees' earnings. However, I do not find the Union's failure in the 
circumstances herein, to set out this qualification to its basic formula 
of prorating dues, to constitute such a departure from the facts as 
to have prevented the employees from exercising a free choice of 
representatives. For one thing I note that among the non-prorated 
items, the initiation fee was correctly publicized by the Union as a 
fixed figure applicable to all the Employer's employees, and as not 
varying with earnings. Thus, there was no misrepresentation on 
this point. Further, since "dues" in the most familiar usage of the 
term are in fact proportionately assessed, there was at best only an 
ambiguity in the Union's failure to advert also to the more compre¬ 
hensive definition. Finally, "dues" became a campaign issue which 
the Employer pointedly discussed in its relevant aspects, in the 
campaign literature it distributed to employees, 






actually quoting in full that section of the Union's Constitution 
wherein dues encompass various assessments, and further des¬ 
cribing these Union assessments in absolute and not proportional 
terms.—^Employees therefore had an opportunity to, and reason¬ 
ably could evaluate the issue. In all the circumstances I find no 
merit to this objection. 

The Employer alleges that the Union also misrepresented initia¬ 
tion fees and fines of other unions (emphasis supplied), by the follow¬ 
ing Union statement: 

This we say in answer to the falsehood circulated by the 
Company that we would have to pay an initiation fee of $100.00, 
$200.00 and $500.00 to the Union that wishes to represent us. 

We don't believe that there exists a union in the United States 
that would tax their members these amounts and least of all 
our Union. 

The Employer, in support of its claim of Union misrepresenta¬ 
tion, referred generally to Board decisions which it claimed con¬ 
tained examples of unions fining members more than $100.00 and 
further specifically listed six international unions which, according 
to its "understanding", have provisions for initiation fees of $100.00, 
it is clea: from a reading of the leaflet that the Union is merely ex¬ 
pressing an opinion, albeit one of disbelief, on the practices of other 
unions and goes on to say with some emphasis apropos its own policy 
that it, "least of all", would charge such an amount. I find that this 
statement by the Union, considered in its entirety, does not raise a 
substantial issue and I find no merit to this objection. 

Not only does the Employer contest the accuracy of the Union's 
stated disbelief in the existence of the large specified initiation fees 


w 


A. 


The Employer's position on the Union's dues and assessments 
was set out in a campaign pamphlet entitled "Do You Know." 
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of other unions, as aiscusaed immediately above, but the Em¬ 
ployer, preliminarily, takes issue with the Union’s attributing to 
it, the Employer, the statement that employees would have to pay 

to the Union initiation fees of $100.00, $200.00 and $500.00, and 

3/ 

it denies ever making any such statement.— Be that as it may, 

the conduct complained of falls well within the permissible bounds 

4/ 

of campaign propaganda and I so find.- 

Additionally, the Employer claims that employees were told 
by the Union that they would get the whole package of benefits out¬ 
lined in "The District 65 Security Plan” a Union sponsored plan 
which provides health, welfare and related benefits to employees 
and that this plan is part of all the contracts which District 65 had 
(emphasis supplied). In fact, however, according to the Employer 
the Plan does not exist in Union contracts with at least two named 
employers, the Museum of Modern Art and the National Letter 
Shop.-/The gravaman of the Employer’s allegation is that the Union 
was therefore misrepresenting the facts in claiming the universal 
existence of these benefits in its contracts. 

To support this position the Employer submitted affidavits 
from two employees who stated that Abreu, the Union’s representative 
had explained the Security Plan to a meeting of store employees in 

57 it is not entirely clear that the Employer formally is claiming 
that this statement constitutes objectionable conduct. Never¬ 
theless, I shall treat it as part of the Employer’s objections. 

4/ Hollywood Ceram i cs Company, Inc. , 140 NLRB 221, particul- 
arly at 223 and 224, footnote 6. 

5/ The Employer bases this particular allegation on its interpreta¬ 
tion of material in two issues of the "Distributive Worker", 
the organ of the National Council, Distributive Workers of Am¬ 
erica, with which District 65 is affiliated. 
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about March 1972 and had informed the employees that the Union 
had such benefits in ail its contracts and that it would get the same 
benefits (or the store employees. The Employer also submitted an 
affidavit from its Director of Manpower, Steven Briar who states 
he was told by three named employees, that they had heard the Union 
representative, apparently Abreu, make what was in substance a 
similar claim. - The three of the five employees who were subse¬ 
quently interviewed by a Board agent denied they ever heard the 
Union make this claim. 

Abreu denies he or the Union ever informed employees that "all" 
Union contracts contained the benefits in question. 

Apropos the two firms named by the Employer as not having 
Security Plan provisions in their District 65 contracts, the Union 
states that one of the employers, the Museum of Modern Art, has 
no contract with District 65 but has a contract rather with Local 1, 
a labor organization independent of District 65 but which like District 
65 is affiliated with the same national union, namely the Distributive 
Workers of America. An examination of the October, 1971 issue of 
the "Distributive Worker," to which the Employer specifically adverts 
as the source of its allegation, clearly refers to Local 1 as the cert¬ 
ified bargaining agent and as the contracting union. The Employer's 
allegation with respect to the Museum of Modern Art was therefore 
itself seriously misleading. The second firm named by the Employer, 
the National Letter Shop, is according to the Union a member of an 
employer association which has a contract with District 65 which con¬ 
tains the Security Plan. In addition, as pointed out by the Union, the 
March 1972 issue of the "Distributive Worker" which forms the basis 

67 There is a lack of preciseness on what the Union actually said to 

employees in the statement made to Briar by two of the three 

employees whom he cites. 



















for the Employer allegation, merely reports the wage gains achieved 
after a strike at National Letter Shop. The article, which is brief, 
makes no attempt to describe any other terms or benefits. 

To conclude, I find the evidence insufficient to establish the 
Employer’s first allegation, that the Union specifically told employ¬ 
ees all its contracts contained its Security Plan. Assuming arguendo 
that the Union had made such a claim, the Employer has still failed 
to meet its burden of establishing its related allegation that the claim 
is inaccurate, to say nothing of proving that the inaccuracy, were 
there one, constituted so substantial a departure from the truth that 
it made a fair election impossible under the standards set out in 
Hollywood Ceramics V The only evidence submitted by the Employ¬ 
er of the existence of non-Security Plan shops was based on a specu¬ 
lative interpretation by the Employer of items in the newspaper of the 
national organization with which the Union is affiliated, an interpreta¬ 
tion which, upon investigation turned out to be misleading and inac¬ 
curate. I accordingly find the objection on the District 65 Security 
Plan to be without merit. Further and for reasons already stated, 

I find objection 1 to be without merit and it hereby is overruled. 

OBJECTION 2 

This objection alleges that the Union circulated false and mis¬ 
leading information about the Employer and injected issues designed 


T? 140 NLRB 2<21 

8 / There is this further consideration that what the Union could ob¬ 
tain for employees as fringe benefits became a campaign issue 
I which the Employer discussed in its literature to employees point - 

i ing out to them that the Union could guarantee them in the Em¬ 

ployer's phrase, "absolutely nothing" and that the law only re- 
I quired that the Employer bargain with the Union with no guarantee 

t as to what would come out of the bargaining. In these circum¬ 

stances, it is my view that the employees were in a position to 

[ evaluate the Union’s claims with respect to wage and any and all 

fringe benefits as campaign propaganda. 

I 

I 
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I 

to instill racial discrimination and hatred into its organizing cam¬ 
paign. 1 

The evidence submitted by the Employer to support this allega¬ 
tion consisted essentially of one incident. On or about Tuesday, | 

May 2, 1972, Herman Badillo, a member of the United States Con¬ 
gress, and Irma Santaella, a Commissioner of the New York State 
Human Rights Commission were brought into the store by the Union 
to meet some of the employees at their work stations -*, and during 
the course of the visit Congressman Badillo is alleged to have made 
certain objectionable statements. It appears that Congressman 
Badillo greeted some employees; urged some employees to vote for 
the Union and allegedly advised them they would get more money if 
they voted for the Union; and, according to an Employer representa¬ 
tive, stated that the Employer did not employ Puerto Ricans as 
supervisors. The Employer says this last statement is not true and 
that it does, in fact, employ Puerto Ricans as supervisors. Mario 
Abreu, a vice president of the Union who was responsible for the 
Union's organizing campaign at the store escorted Congressman 
Badillo through the store. Abreu does not recall any statement by 
Congressman Badillo about the employment of Puerto Rican super¬ 
visors but admits that Congressman Badillo "may” have made such 
a statement because as Abreu put it "this is one of his fights". 

In my Decision and Direction of Election referred to above, I 
found on the basis of the record and the stipulation of the parties 
that six named department managers were supervisors within the 

$7 Most of the employees work as sales personnel in a store that 
is open to the public. 

10/ It appears that Congressman Badillo and Irma Santaella are of 
Puerto Rican descent as are many of the employee*, in the unit. 

















meaning of the Act. Several of these have names that unmistakably 
are Spanish. 

Assuming, without determining, that Congressman Badillo 
made the statement on the absence of Puerto Rican supervisors 
attributed to him, it was clearly the kind of statement which could 
be independently evaluated by employees as campaign propaganda 
since the employees came in frequent contact with supervisors of 
Puerto Rican ancestry. I find this objection to be without merit. 

OBJECTION 3 

The Employer alleges in this objection coercion and threats of 
force and physical injury and the offering and giving of unlawful in¬ 
ducements and benefits to force or induce employees to vote for the 
Union. In support of the allegation that threats of force were made 
by the Union the Employer submitted a statement from an employee 
who claimed, in turn, that on about March 29, 1972, he had been 
told by a second employee that the latter had heard a third employee, 
allegedly working for the Union state that the Union had a plan to 
disrupt the store and that employees would see bloodshed in the event 
the Union lost the election. The same second employee is the source 
of the Employer’s allegation that the Union at a meeting on March 29, 
1972 told employees it had available a gang of men whom the Union 
could bring into the store to help it win the election. Those hearsay 
statements of the Employer’s witness not only receive no corrobora¬ 
tion from any other source but their substance was denied by the 
employee who allegedly supplied the information to the Employer s 
witness. — I find the objection to be without merit. 

To substantiate its allegation of unlawful Union inducements the 
Employer presented photostatic copies of checks to employees from 

11 / I would note that the second allegation, if true is as much open 
to a lawful interpretation as one that is unlawful. 
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the Union and a statement by an employee that he had been offered 
a round trip to Puerto Rico with all expenses paid if he would vote 
for the Union. The investigation established that the checks in 
question were given to employees who took time off to come to the 
Regional office for the conference and hearing relative to the peti¬ 
tion herein. This payment was reimbursement for pay employees 
aid not receive from the Employer and in the circumstances does 
not constitute a basis for setting aside the election. 

As for the allegation of an offer by the Union to an employee, of 
a free trip to Puerto Rico in return for his vote, the employee in 
question, Bernardo Martinez, says he was told by employee Sonia 
Morales, in the presence of employee Delia Melendez that the Union 
would give him a round trip to Puerto Rico with all expenses paid 
for 7 days if he voted for the Union. Morales denies she ever made 
such a statement to Martinez and that the Union made such a state¬ 
ment to her. Melendez denies that she heard any such promise made. 
Mario Abreu, vice president of the Union in charge of its organizing 
campaign denies having authorized any employee to make such a 
promise and is unaware of any such promise. There is no claim 
that any other employee was ever offered such a trip nor did the in¬ 
vestigation adduce any such evidence. In the absence of any corrob¬ 
oration I find this allegation cannot be sustained and I overrule this 
objection. 

OBJECTION 4 

This objection alleges that the Union engaged in activity designed 
to convince employees that government officials favored the Union 
and desired them to vote for the Union. In support of this allegation 
the Employer relies on the Union-sponsored and Union-escorted visit 
to the store by Congressman Badillo and Commissioner Santaella, 
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(► 

already described above under Objection 2. There is no evidence 
that these public officials told any employee they were there in a 
representative capacity or that they were speaking for any govern¬ 
ment agency, or that they told employees that any government 
agency favored the Union, and no such inference may be drawn 
lightly from their mere presence and advocacy of unionization. 

Further, nothing they said to employees may be deemed coercive or 
of such an objectionable nature that setting aside the election would 
be justified. ^ For these various reasons I find the objection with¬ 
out merit. 

OBJECTION 5 

The Employer in this objection alleges electioneering in and 

around the polling place during the voting. 

The Employer submitted that Mario Abreu, the chief Union 
representative, stationed himself at the information or service desk 
on the street floor very close to the foot of the stairs, which in turn 
was used by employees to reach the second floor where the poll was 
located, and spoke to employees as they were going up to vote. The 
stairs in question led from the street floor, which constitutes the 
main selling floor, to the mezzanine which contains the office over¬ 
looking the main selling floor and from a small landing on the mez¬ 
zanine the stairs then led up to the second floor which contains the 
ladies' lounge, the stock room and some office space where the voting 

took place between the hourb of 2:30 pm to 5:00 pm. 

The Board agent in charge of the election advised the parties that 

there would be no electioneering on the mezzanine and second floor; 
on the stairs leading thereto; ana in the area at the bottom of the 
stairs including, apparently, the nearby information or service desk, 
which at its nearest point is about four feet from the stairs. 

12/ Cf. Dean Industries, Inc. , 162 NLRB 1078 
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George Culbertson, vice president of Kress, states he saw 
Abreu standing for about 20 minutes, about the time the election 
started, at the information (or service) desk on the street floor 
which the employees had to pass in order to go to vote, and speak 
to employees Carmen Valentin, Mary Gomez, and Alfonso Narvaez 
as they were going by to vote. Bernardo Martinez, an employee 
wnose vote was challenged, states that he saw Abreu at the inform¬ 
ation desk speaking to Valentin and Gomez as they were going by 
to vote. The Employer also submitted an affidavit from employee 
Porfiric Fernandez, who voted without challenge, that when he, 
Fernandez, was going to vote, he was stopped by Abreu, who was 
standing "right by the staircase leading up to the voting area" and 
who asked him to vote for the Union. 

Abreu admittedly spend some time at or close by the lunch 
counter during the polling hours but denies he spoke to any employee 
at or near the service desk and maintains he limited himself to the 
lunch counter and other neutral areas for the period of time he was 
in the store. 

When questioned by a Board agent, Gomez stated that she saw 
Abreu at the lunch counter and did not see or speak to him at the 
information desk. Valentin says she did not talk with Abreu before 
she went to vote and spoke with him only after she had voted and not 
near the service desk. Narvaez was not available for interview when 
the Board agent visited the store. He apparently works on Saturdays 

r 

only. His vote was challenged but as noted below, both parties agree 
he is an ineligible voter vecause of his security functions. 

Fernandez, who speaks very poor English, was interviewed by 
a Spanish-speaking Board agent who spoke to him in Spanish and who 
asked to be taken to the exact physcial location where he had been 
solicited by Abreu and to which he had referred as "right by the 
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staircase. " (Fernandez had repeated to the Board agent that the 

solicitation occurred near the staircase). Fernandez took the 

Board agent to a spot about 10 feet from the service desk in the 

direction of the lunch counter, and about 5 feet from the lunch 

13/ 

counter and placed this as his point of contact with Abreu. — 

During the election the Board agent patrolled the stairs includ¬ 
ing the area at the service desk about five or six times and did not 
see Abreu there at these times. I find it of some significance that 
Culbertson, the Employer's vice president, who states he saw 
Abreu electioneering in the service area, admittedly made no effort 
to bring the matter to the attention of the Board agent although he was 
aware of the fact that the area was out of bounds. 

It is my view that in all the foregoing circumstances including 
the denials of the employees involved, and more particularly the 
failure of the designated high Employer official to bring the alleged 
misconduct, though aware of it, to the attention of one of the several 
Board agents conducting the election and further, the relative re¬ 
moteness of the place where Abreu electioneered from the actual 
poll — the allegations of this objection do not constitute a sufficient 
basis for setting aside the election. 

This conclusion is buttressed by an examination of pertinent 

14/ 

Board decisions. In the lead case in this area, Milchem, Inc. — 
the Board codified its policy on conversations, whether electioneer¬ 
ing or not, between parties to the election and employees preparing 
to vote and held that such conduct constituted grounds for setting 
aside an election. The rule of Milchem was explained in a subsequent 

13/ Between the solicitation point and the service desk there stands 
a row of telephones and then an open area of perhaps 6 feet or so. 
14/ 170 NLRB 362 
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case by the Board where it said: "the Milchem rule does not in 
any event apply to conversations with prospective voters unless 

the voters are, as was not true here, in the polling area or in line 

15/ - 

waiting to vote . — (Emphasis supplied) 

Assuming, arguenao, that Abreu engaged in the conversations 

and/or electioneering attributed to him by the Employer, it is clear 

the incidents did not occur in the line waiting to vote, nor, since 

the conversations took place at the service desk two floors from the 

poll, can they be construed as occurring in the ’’polling area” under 

1 fi 

any fair reading of that term.— 

The only problem, in my opinion, stems from the fact the activ¬ 
ities complained of occurred within the no-electioneering area fixed 
by the Board agent. The situs of the alleged conversations, the 
service desk on the street floor, was on the fringe of the proscribed 
area and rather remote from the actual voting and well out of sight 
of the poll. Assuming that Abreu did in fact speak to these employees 

at that point, the facts here a:re clearly distinguishable from Star 
17/ 

Expansion — where, too, a union representative electioneered within 
the boundaries fixed by :he Board agent and the Board set the elec¬ 
tion aside. Star Expansion involved "substantial electioneering in 
close proximity to uie polls, in disregard of the Board agent's in¬ 
structions with respect to the no-electioneering area." — In that 
case the facts were that the union representative persisted in elec¬ 
tioneering notwithstanding the Board agent’s instructions to him, on 
three separate occasion-, that he leave the proscribed area. Nothing 

W Harold W. Mooiv~d Va H.u-old W. Moore & Son, 173 NLRB 1258 
16/ Compare the facts in Moore, supra . 

1*7/ Star Expansion industries Corporation, 170 NLRB 362 
Hi/ Moore, supra. 

















like that occurred in the instant case where there was merely 
the usual pre-polling statement to the assembled parties, made by 
the Board agent with regard to electioneering boundaries.— Fur¬ 
ther distinguishing Star Expansion, the conduct complained of did 
not occur in close proximity” to, but well away from the polls. 

Thus, regardless of whether Abreu did or did not electioneer 
as charged, there is an insufficient legal warrant for finding that 
his activity constitutes grounds for setting aside the election. 

OBJECTION 6 

This objection alleges that the Union coerced employees into 
voting for the Union by implying falsely that the Union had ways of 
knowing how employees voted and induced employees to vote for the 
Union by spreading false rumors of victory and promising benefits 

upon the Union's victory. 

According to Frank Marks, manager of the Kress store involved 
herein, he was told a short time before the election by Marlene 
Olivera, an eligible voter, that she had received, in Marks' words, 
"a threatening letter stating that the Union had ways of finding out 
how she voted and that if she didn't vote for the Union they would do 

something to her." 

Olivera told a Board agent -- the interview was in Spanish as 
her English was inadequate for the occasion — that the only letter 
she had received from the Union was one having to do with Union 
benefits, asking her to call a Union telephone number if she wanted 
to know more about the benefits. It contained no threat of any kind. 
She no longer has the letter. 
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Abreu denies ever sending any employee a letter stating or 
implying that the Union had ways of knowing how an employee 
would vote and that it would take reprisals against employees who 
voted against the Union. 

The evidence in my opinion, does not sustain the Employer’s 
objection on this point and I hereby overrule it. 

No evidence was adduced that the Union, in the language of the 

objections, "induced employees to vote for the Union by spreading 

# 

false rumors of victory. " 

As for the promise by the Union to employees of benefits upon 
the occurrence of a Union victory, it appears that the Employer was 
referring to a party that the Union was going to conduct to celebrate 
its victory. Abreu says he told employees at a Union meeting that 
if the Union won they would all contribute and have a party. Regard¬ 
less of whether the Union promised to pay for the entire cost of the 
party or not, this is hardly the kind of conduct the Board has in mind 
when it speaks of conduct by a party impairing the "laboratory con¬ 
ditions" under which elections should be run. —' Therefore, I find 
no merit to this objection and I overrule it. 

OBJECTION 7 

This objection alleges coercion of employees because of super¬ 
visors actions in support of the Union. 

Tne Employer submitted no evidence to support this objection 
except its charges made after the hearing and before the election 
discussed below under Objection 8. 

OBJECTION 8 

This objection restates the position the Employer took after the 
hearing and issuance of the Decision and Direction of Election that 

20/"Hollywood Ceramics, supra, at page 223. 
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the petition should be dismissed because supervisory personnel 
had been involved in the original organizing campaign. 

The petition in this case was filed on February 22, 1972, and 
the hearing was held on March 10, 1972. On March 27, 1972 the 
Decision and Direction of Election issued. On April 4, 1972 the 
Employer by letter to the undersigned requested an administrative 
investigation of the sufficiency of Petitioner's showing of interest 
and asked further that the petition be dismissed on the ground that 
said showing of interest was tainted by the activities of supervisors, 
specifically by the activities of supervisors Josie Guzman and Haydee 
Feliciano. An administrative investigation was made by my direction 
and the Employer was informed by my letter of April 12, 1972 that 
the evidence submitted did not establish any special circumstances 
to justify a departure from the Board's usual procedures requiring 
that an issue on the sufficiency of a showing of interest be raised at 
the hearing or within five working days of the close of the hearing. 
Rather, as pointed out in the Regional Director's letter to the Em¬ 
ployer, the investigation established that representatives of the 
Employer were aware of the substance of the allegations contained 

in the Employer's letter of April 4, 1972 at least as early as March 

21 / 

17, 1972 and possibly on March 11, 1972, — the day after the hear¬ 
ing, but that no steps had been taken to bring this matter to the atten¬ 
tion of the Regional Office until a telephone call of April 3, 1972, 
followed by the Employer's letter of April 4, 1972. 

21/ Thus" George P. Culbertson, a vice president of the Employer 
states in an affidavit that he visited the store on March 11, 1972, 
the day after the hearing closed, and learned from a store em¬ 
ployee that the two supervisors in issue had engaged actively in 
the Union's organizing campaign by signing cards themselves, 
attending Union meetings, and urging employees to support the 
Union. He visited the store again on March 17, 1972 for the dual 
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Under these facts I at not find any special circumstances 

which would justify departing from the Board's usual procedures 

relating to the timeliness with which issues on the sufficiency of 
° 22 / 
a showing of interest may be raised by a party. I accordingly 

find no merit to Objections 7 and 8. 

Moreover, I note thu,. the Employer's attack on the Union's 

showing of interest relates to conduct by the supervisors which 

occurred prior to the filing of the petition herein and therefore, 

under well established Board policy such conduct may not be raised 

23/ 

for consideration in objections to an election. — 

For all of the foregoing reasons, I find no merit to Objections 
7 and 8 and they hereby are overruled. 

THE CHALLENGES 

1. Alfonso Marvaez was challenged by the Board because his 
name was not on the eligibility list. The Employer and the Union 
both agree that his vote should not be counted since he is employed 
as a security man to protect the Employer's property and should not 
be included in the unit. I find in agreement with the parties that 
Narvaez is not an eligible employee and sustain the challenge to his 
ballot. 


21/ (Continued) purpose of conducting his own investigation on what 
he had learned on M.,rcn 11, and in order to talk to employees 
about the Labor Board election. On that day he spoke with 
Feliciano and was tcid by her she had attended Union meetings. 

22/ Although no formal determination of the supervisory status of 
Feliciano and Guzman was made until my Decision of March 27, 
1972, the Employer had every reasonable expectation that they 
would be found to be supervisors as early as March 10, 1972 in 
view of the fact that the Union agreed with the Employer's 
petition that they were supervisors and stipulated to this at the 
hearing. 

23/ The Ideal Electric and Manufacturing Company , 124 NLRB 1275. 










2. Carmen Valentin , who was employed as a sales girl, 
which is an eligible category was challenged by the Board because 
her name was not on the eligibility list. The Employer submitted 
affidavits to the effect that Valentin had informed it that she was 
resigning and further alleges that she did resign at the end of March, 
at about the time she took her vacation. However, it appears that 
because of home duties relative to the care of a grandchild, she 
wished only to work out a part time schedule with the Employer. 
When the Employer refused to consider her request for part time 
work, she made arrangements to continue working at the conclusion 
of her two-week vacation at the end of March. 

An examination of Valentin's payroll records shows she was on 
the payroll without a break at all times material hereto, except for 
her vacation period. Valentin therefore was an employee at the time 
of the eligibility cutoff period which was the week ending March 24, 
1972, and an employee at the time of the election on May 5, 1972. 
She is in fact still employed. Therefore her ballot shall be opened 
and counted. 

3. Elvira Gould, a saleslady, was challenged by the Union on 
the grounds that she was not an employee at the time of the election. 
It appears that Gould went on sick leave in February, 1972. Her 
doctor wrote to the Employer twice requesting an extension of sick 
leave, the last one until June 8, 1972. The Company contends she 
was on sick leave at all times material hereto. As it appears that 
Gould was an employee on sick leave, her vote, under customary 
Board practice, will be counted. 

4. and 5. Sonia Morales and Maria Avile" were challenged by 
the Board as their names were not on the eligibility list. The Em¬ 
ployer claims that as they are display department employees, they 
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are excluded from the unit .— 1 Petitioner maintains that they 
spend much of their time selling and have a sufficient community 
of interest with unit employees to warrant their inclusion in the unit. 

Both Morales and Aviles have been employed for several years 
as salesladies. On March 15, 1972 Aviles was told she was to make 
sales signs. This work has been done by or delegated to an employ¬ 
ee by the supervisor of each department and consists of hand printing 
stock and prices on cards. Aviles had made the signs for her depart¬ 
ment (bedding) prior to this time. For about a month Aviles spent 
about half her time making signs only; the other half selling on a re¬ 
lief basis whenever she was needed. On about April 8, Morales was 
told to do the same work, making signs, and both women were in¬ 
structed to do the window displays. They work under the direction of 
the store manager who tells them exactly what merchandise is to be 
put in the window and where it is to be placed. The employees have 
no discretion in the selection or method of the display and frequently 
have to re-do the window as it does not meet the standards of the 
store manager. 

Both employees still spend a substantial part of their time selling 
merchandise in the store. It appears that even while they are engaged 
in placing merchandise m the window, one or both may be told to work 
at a counter on a relief basis or as a replacement leaving the window 
in a semi-trimmed state. Aviles and Morales spend all day Saturday 

24/ In the Decision and Direction of Election the parties stipulated 
that display department employees be excluded from the unit on 
the ground that they do not share a community of interest with 
unit employees. The record revealed that there were no dis¬ 
play department employees at the time and that display work was 
being performed by supervisory personnel. I accepted the stip¬ 
ulation as it was not inconsistant with the record. Neither the 
stipulation nor my determination is dispositive of the issues 
raised herein, for reasons that will be made clear below. 

















selling; no display work is done that day as the store is too busy 
with customers. The displays in many of the windows are not 
changed frequently. One which was trimmed in April remained 
the same until July and still has not been replaced. 

The evidence discloses that Aviles and Morales spend from 
one third to one half of their time selling merchandise and dealing 
with customers. Therefore, they are dual function employees, as 
described above, with a substantial community of interest with 
other employees in the unit .—'' It follows that their respective 
ballots shall be counted. 

6. Bernardo Martinez was challenged by the Union on the ground 
that he is not within the unit and that his duties are primarily those 
of a managerial and/or security employee. The Employer claims 
that he is employed as a regular stockman. 

Martinez has worked for the Employer for 9 or 10 years. His 
prior position was with the Employer's Fifth Avenue store where he 
says he spent two or three days a week working as a security man, 
patrolling the store, watching employees and customers, watching 
for shop lifters and other duties of a similar nature. He was trans¬ 
ferred to the present store in mid-February, 1972, and claims he 
doco only stockroom work at present. However, it appears that he 
spends a large part of his time on the selling floor, responding to 
bells that are rung by sales people seeking assistance, and getting 
change for cash registers. The investigation revealed that he can 
sign for refunds to customers which are accepted at the service desk. 
He also can handle "voids," a method of correcting or changing figures 
that have been rung into the cash registers by sales people. Only 
supervisory or managerial employees have this authority. The stock 






work done by Martinez is more like the work performed by the 
assistant managers, who assist when freight shipments are 
delivered on the sidewalk, than the work done by the regular 
stockroom employee whose duties are primarily performed in 
the stockroom on the second floor. The stockroom employee 
avers that Martinez rarely if ever works with him. Martinez' 
wages exceed those of many acknowledged supervisors and are 
considerably more than those of regular stockroom employees. 

It would appear that Martinez performs elements of mana¬ 
gerial and "guard" functions. However, without determining that 
he is a managerial employee or a guard within the meaning of the 
Act, it is clear, on the facts of the investigation that Martinez's 
interests do not he substantially with the employees in the unit and 
I sc find. I accordingly sustain the challenge to his ballot. 

CONCLUSIONS 

Inasmuch as the objections are found to be without merit, they 
hereby are overruled. 

Having found that Alfonso Narvaez and Bernardo Jlartinez are 
not eligible to vote, the challenges to their ballots shall be sus¬ 
tained ard their ballots shall remain unopened and uncounted. The 
following named individuals: Carmen Valentin, Elvira Gould, 

Sonia Morales and Maria Aviles, having been found eligible to vote, 
the challenges to their ballots are overruled and their ballots shall 
be opened and counted at a place and time subsequently to be desig¬ 
nated by me. A revised tally of ballots shall be issued to the parties 
and based on the results an appropriate order thereafter shall be 
issued. 

Dated: New York, New York /s/ Ivan C. McLeod _ 

July 28, 1972 Regional Director, Second Region 

National Labor Relations Board 
26 Federal Plaza, Suite 3614 
New York, New York 10007 
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"ATTACHMENT A" 

OUR MOMENT HAS ARRIVED 
ENOUGH IS ENOUGH ’• 

Publicly we have remained silent with our orcn 

But the tricks and lies fabricated by the Co - ; t/e obli¬ 

gated us to speak out against these insults to ol. dligeorr*. 

We Spanish speaking people are humble per tic-us but r ■>. -tupid 
ones. 

This we say m answer to the falsehood circulated by the Com¬ 
pany that we would have to pay an initiation fee of $100, $200, and 
$500 to the Union that wishes to represent us. We don’t believe 
that there exists a Union in the United States that would tax their 
members these amounts and least of all our Union. 

The Company continues to mention these dues and initiation 
fees which is just another lie. 

As we have stated before at our meetings and we now confirm 
it to you on this hand bill -- the initiation fee to be a member of 
this Union is $5.00 and the dues are in proportion to your weekly 
salary. 

Everyone belonging to a Union must pay dues. This is how 
the organization is maintained. It is the same when you need legal 
representation to defend you in court. You have to pay. 

The Company continues with this propaganda, however, they 
make no mention of the years they have been making profits at your 
expense. They do not mention that these profits were realized due 
to your poor conditions and low wages over all these years. 

They also say that eight years ago you had elections and that 
the Union lost. (This was because they bought out certain workers 
offering better conditions.) However, after the election passed 
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the Company gave only a lunch ($1.00 value) and ten minutes 
break and none of the other things offered. 

This is why we are asking everyone to vote "YES - We Want 
The Union". We want to liberate you from the Yoke of the Com¬ 
pany. This enormous enterprise that says if the Union wins we 
will close. This also is a lie. 

We have been informed by the Honorable Congressman 
Herman Badillo that there are three projects to be built and have 
been approved by the Federal State and City Governments for this 
community and the Company realizes that when they are built it will 
give further growth and more profits to the Company. 

THE TIME OF IGNORANCE IS OVER 
THE OTHER DEPARTMENT STORES HAVE A UNION 
THE FIREMEN, POLICE, TEACHERS 
AND HOSPITALS HAVE UNIONS 
We of the 5 cent and 10 cent Stores as they are called do not 
have to be 5 cent and 10 cent salary persons. 

YES - WE WANT THE UNION 


DISTRICT 65 
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NOTICE OF HEARING ON OBJECT IONS 
AND CHALLENGED BALLOTS 

On October 16, 1972, the National Labor Relations Board 
issued an Order Directing Hearing in this proceeding, a copy of 
which is attached hereto, for the purpose of resolving issues 
raised by the Board’s challenges to the ballots of Carmen Valentin, 
Sonia Morales and Maria Aviles, and by the Petitioner's challenge 
to the ballot of Bernardo Martinez, and certain of the objections 
filed by the Employer. 

YOU HEREBY ARE NOTIFIED that pursuant to Section 102.69(c) 
of the Board's Rules and Regulations, Series 8, as amended, on the 
20th day of November, 1972 at 10:00 a. m. in a Hearing Room of 
the National Labor Relations Board, Second Region, 26 Federal 
Plaza, Room 3614, New York, New York, a hearing will be held on 
the issues stated above, at which time and place the parties will have 
the right to appear in person, or otherwise, and give testimony. 
Dated: New York, New York 
October 27, 1972 

l 

/s/ Sidney Danielson _ 

Acting Regional Director 
National Labor Relations Board 
Second Region 

26 Federal Plaza, Room 3614 
New York, New York 10007 
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NATIONAL LABOR RELATIONS BOARD 

11:00 a. m. 

10/16/72 

RV:pbr 49380 

Region 2 - NLRB 
New York, New York 

Scligman & Seligman 
Att: Madeline Balk, Esq. 

405 Lexington Avenue 
New York, New York 10017 

District 65, National Council 
Distributive Workers of America 
Att: Donald Grody 
13 Astor Place 
New York, New York 10003 

RE: S. H. KRESS & COMPANY, 2-RC-15824. EMPIADYER'S 
REQUEST FOR REVIEW OF REGIONAL DIRECTOR'S SUPPLE¬ 
MENTAL DECISION IS HEREBY GRANTED AS TO OBJECTIONS 
5 AND 7 AND AS TO THE CHALLENGES TO THE BALLOTS OF 
CARMEN VALENTIN, SONIA MORALES, MARIA AVILES AND 
BERNARDO MARTINEZ. THE BOARD CONCLUDED THAT THE 
ISSUES RAISED AS TO THESE MATTERS CAN BEST BE RESOLVED 
BY A HEARING. ACCORDINGLY, THE CASE IS REMANDED TO 
THE REGIONAL DIRECTOR FOR SUCH HEARING AND FOR FUR¬ 
THER ACTION IN ACCORD WITH THE BOARD’S RULES AND 
REGULATIONS. IN ALL OTHER RESPECTS THE REQUEST FOR 
REVIEW IS DENIED. BY DIRECTION OF THE BOARD: 

ROBERT VOLGER 

DEPUTY EXECUTIVE SECRETARY 

Fanning, Kennedy, Penello 
















Case No. 2-CA-13057 


MOTION FOR SUMMARY JUDGMENT 

Upon the Charge, the Complaint and Notice of Hearing, and 
the annexed verified Petition (with Exhibits attached thereto) of 
Michael S. London, Counsel for the General Counsel, the under¬ 
signed hereby moves pursuant to Section 102.24 of the National 
Labor Relations Board's Rules and Regulations: 

1. That prior to, and without the necessity of a hearing, that 
the Board issue a Decision against Respondent containing findings 
of fact and conclusions of law, in accordance with the allegations 
of the Complaint, and an appropriate Order remedying the unfair 
labor practices so found. 

2. That such other, further and different relief be granted as 
may be appropriate and proper. 

Dated: September 19, 1973 

, /s/ Michael S. London _ 

| Counsel for General Counsel 

National Labor Relations Board 

. Region 2 

| 26 Federal Plaza, Room 3614 

New York, New York 10007 
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[Dated 9/19/73] 


PETITION IN SUPPORT OF 
motb5n~FOR SUMMARY JUDGMENT 

Michael S. London, Counsel for the General Counsel, pur¬ 
suant to Section 102.24 of the Board's Rules and Regulations, 

Series 8, as amended, herein called the Rules, files a Motion For 
Summary Judgment and in support thereof states as follows: 

1. On March 27, 1972, in Case No. 2-RC-15824, the Regional 
Director, Region 2 (herein called the Regional Director) of the 
National Labor Relations Board (herein called the Board) issued a 
Decision and Direction of Election in the said proceeding (Copy 
attached hereto and marked Exhibit A) determining that the following 
described unit is appropriate for the purposes of collective bargain¬ 
ing with respect to certain employees of S. H. Kress and Company 
at its retail store located at 1915 Third Avenue, New York, New 
York, (herein called Respondent). 

Included: All employees including cashiers, porters, 
maintenance, stock, food service, sales and office 
clerical employees. 

Excluded: All display employees, professional em¬ 
ployees, guards and all supervisors as defined in Sec¬ 
tion 2(11) of the Act as amended. 

2. On or about May 5, 1972, an election by secret ballot was 
conducted under the supervision of the Regional Director, in the unit 
described above in paragraph 1 in which the challenges were suffi¬ 
cient to affect the results of the election. 

3. On or about May 12, 1972, Respondent filed timely objec¬ 
tions. (Copy is attached hereto and marked Exhibit B) to the elec¬ 
tion described above in paragraph 2 and requested that said election 
be set aside and a new election ordered. 
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4. On July 28, 1972, the Regional Director, after an invest¬ 
igation of said election and challenges, issued a Report on Objec¬ 
tions, and Challenges, with Recommendations, entitled Supplemen¬ 
tal Decision, (Copy attached hereto as Exhibit C), in which he over¬ 
ruled the objections and sustained two challenges and overruled four 
challenges. 

5. (a) Thereafter, Respondent filed a timely Request for 
Review of the Regional Director's Supplemental. Decision. (Copy 
attached hereto and marked Exhibit D). 

(b) On October 16, 1972, the Board granted review on two 
objections and four of the challenges, and remanded the proceeding 
to the Regional Director for a hearing. 

6. On May 26, 1973, the Hearing Officer issued a Report and 
Recommendation on Challenged Ballots, (Copy attached hereto as 
Exhibit E) in which he recommended, inter alia, that the objections 
be overruled and that the four challenges be overruled and the ballots 
counted. 

7. On June 28, 1973 the Board issued a Decision and Order 
directing the Regional Director to open and count challenged ballots 
and issue the appropriate certification. (Copy attached hereto and 
marked Exhibit F). 

8. On July 12, 1973, the Board, adopting the Hearing Officer's 
findings and recommendation, issued a Certification of Representa¬ 
tive to the Union as the exclusive collective bargaining representa¬ 
tive of the employees in the unit described above in paragraph 1. 
(Copy of the Certification of Representative is attached as Exhibit G). 

9. On or about July 17, 1973, the Union requested Respondent 
to recognize and bargain with it as the exclusive collective bargain¬ 
ing representative of Respondent's employees in the unit described 
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above in paragraph 1, with respect to rates of pay, wages, hours 
of employment and othei terms and conditions of employment. 

10. Since on or about July 20, 1973, Respondent has refused 
to recognize the Union as the exclusive collective bargaining 
representative of its employees in the unit described above in para¬ 
graph 1, and has refused to bargain collectively with the Union as 
the exclusive collective bargaining representative of its employees 
and notified the Union, by letter dated July 30, 1973, that it be¬ 
lieves that the certification is invalid in that the "NLRB erroneously 
failed to sustain objections to the election and incorrectly overruled 
certain challenges and that they cannot accede to the Union’s request 
to bargain until the courts have reviewed the certification. " (Copy 
of the letter dated July 30, 1973 attached hereto and marked Exhibit 
H). 

11. On August 21, 1973 a Complaint and Notice of Hearing 
issued. (Copy is attached hereto and marked Exhibit 1). It alleges 
in substance that by the conduct set forth in paragraphs one through 
nine in the Complaint Respondent refused to bargain collectively with 
the representatives of its employees and interfered with the exercise 
of rights guaranteed in Section 7 of the Act, and thereby engaged in 
and is engaging in unfair labor practices within the meaning of Sec - 
tions 8(a)(1) and (5) of the Act; 

12. On or about September 10, 1973, Respondent filed an an¬ 
swer to the Complaint. (Copy is attached hereto and marked Exhibit 
J). In substance the answer pleaded the following: 

(a) Denied the appropriateness of the unit as alleged in 
paragraph (5) of the Complaint. The unit set forth in the Complaint 
is the same as the unit which was stipulated to be the appropriate 
unit by all the parties including Respondent at the representation 
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hearing on March 10, 1972 in Case No. 2-RC-15824. (Attached 
hereto is a copy of said stipulation which is marked as Exhibit K). 
Furthermore, this issue was before the Board at the time of the 
issuance of its certification, (attached hereto and marked Exhibit 
G) where the Board adopted as appropriate the unit description as 
agreed to by the parties. Accordingly, this denial is frivolous and 

without merit ana must be stricken. 

(b) Denies the validity of the certification in fact or in 

law, and further denies that the Union is the exclusive bargaining 

representative of Respondent's employees. 

The issues raised by these denials constitute an attempt to 
relitigate issues which have been determined previously by the Board 
in Case No. 2-RC-15824, and accordingly these denials must be 
stricken. The Board and the courts have consistently held that issues 
which have been raised and litigated in a prior representation pro¬ 
ceeding cannot be relitigated in a subsequent unfair labor practice 
proceeding. ( Pittsburgh Plate Glass v . N. L. R. B. , 313 U.S. 146). 

13. Additionally, Respondent in paragraphs five, six and seven 
of its Answer, raised three affirmative defenses. These affirmative 
| defenses refer to the same issues already encompassed by the denials 

and raise no issues not previously litigated. For the reasons already 
| enumerated above in paragraphs 11 and 12, General Counsel respect¬ 

fully submits that these defenses be stricken. 

| WHEREFORE, there being no issues to be determined by a hear¬ 

ing, Counsel for the General Counsel respectfully petitions: 

| 1. That the denials contained in paragraphs 2, 3, and 4 of Re¬ 

spondent’s Answer be stricken; 

| 2. That the affirmative defenses raised in paragraphs 5, 6 and 

7 of Respondent's Answer be stricken; 

I 

I 

I 













That a finding be made that all issues deemed to have been 
lit 6 ated and determined in Case No. 2 -RC-15824 are binding on the 
Respondent in this case; 

4. That a finding be made that the Respondent has admitted all 
other material allegations of the Complaint; 

5. That a finding be made that the Union requested Respondent 
to bargain collectively with it as the certified bargaining representa¬ 
tive of the employees in the unit set forth in paragraph 1, and that 
Respondent has refused and continues to refuse to bargain; 

6. That a finding be made that Respondent violated Sections 
8(a)(1) and (5) of the Act; 

7. That a Decision issue containing findings of fact and conclu¬ 
sions of law in accordance with the allegations of the Complaint and 
that an Order remedying the unfair labor practices issue against 
Respondent, and ; 

8. That such other further and different relief be granted as 
amy be deemed proper and appropriate. 

Dated: September 19, 1973 

Respectfully submitted, 

/s/ Michael S. London 
Counsel for the General Counsel 
National Labor Relations Board 
Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10007 



















41 


ORDER TRANSFERRING PROCEEDING TO THE BOARD 

and 

NOTICE TO SHOW CAUSE 

On August 31, 1973, the Acting Regional Director for Region 
2 of the National Labor Relations Board issued a Complaint and 
Notice of Hearing in the above-entitled proceeding, alleging that 
the Respondent has engaged in and is engaging in certain unfair 
labor practices affecting commerce within the meaning of Section 
8(a)(1) and (5) and Section 2(6) and (7) of the National Labor Rela¬ 
tions Act, as amended. Subsequently, the Respondent filed an 
answer, admitting in part and denying in part, the allegations of 
the complaint, submitting affirmative defenses, and requesting that 
the complaint be dismissed* 

Thereafter, on September 24, 1973, the General Counsel, by 
counsel, filed with the Board in Washington, D. C., a Motion for 
Summary Judgment and Petition in Support of Motion for Summary 
Judgment, with exhibits attached. The General Counsel submits, 
in effect, that the Respondent, in its answer, attempts to relitigate 
issues which have been determined previously by the Board in the 
prior representation proceeding, Case 2-RC-14824. He, therefore, 
moves (1) that prior to, and without the necessity of a hearing, that 
the Board issue a Decision against Respondent containing findings of 
fact and conclusions of law, in accordance with the allegations of 
the Complaint, and an appropriate Order remedying the unfair labor 
practices so found and (2) that such other, further and different 
j relief be granted as may be appropriate and proper. 

The Board having duly considered the matter, 

| IT IS HEREBY ORDERED that the above-entitled proceeding 

be, and it hereby is, transferred to and continued before the Board 
| in Washington, D. C. 

I 

I 
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NOTICE IS HEREBY GIVEN that cause be shown, in writing, 
filed with the Board in Washington, D. C., on or before October 
18, 1973 (with affidavit of service on the parties to this proceed¬ 
ing), why the General Counsel’s Motion for Summary Judgment 
should not be granted. 

Dated, Washington, D. C., October 4, 1973. 

By direction of the Board: 

/s/ George A. Leet _ 

Associate Executive Secretary 

















NATIONAL LABOR RELATIONS BOARD 
OPERATIONS -MANAGEMENT 

12/8/72 

Elihu Plait, Asst. Gen. Counsel 49301 

SIDNEY DANIELSON, DIRECTOR 

NLRB, REGION 2 

NEW YORK, NEW YORK 

REURTEL OF DECEMBER 8, 1972, RE HEARING IN S. H. 
KRESS & CO. , 2-RC-15824, PERMISSION HEREBY GRANTED 
TO HAVE BOARD AGENT ROBERT A. REISINGER TESTIFY IN 
PROCEEDING PROVIDED THAT SUCH TESTIMONY IS LIMITED 
TO THE FOLLOWING ISSUES: (1) WHAT, IF ANYTHING, DID 
REISINGER TELL THE WITNESS IN QUESTION CONCERNING 
WHETHER SUCH WITNESS SHOULD HAVE THE OPPORTUNITY 
TO READ HIS AFFIDAVIT BEFORE SIGNING IT, AND (2) 
WHETHER THE WITNESS ACTUALLY READ THE STATEMENT 
BEFORE SIGNING IT. 

PETER G. NASH 
GENERAL COUNSEL 






[Dated 3-26-73] 


Case No. 2 -RC -15824 


HEARING OFFICER’S REPORT AND 

RECOMMENDATIONS ON CHAILENGEP-BALLO TS 

Pursuant to a Decision and Direction of Election issued by the 
Regional Director for the Second Region on March 2, 1972, an 
election by secret ballot was held on May 5, 1972 in the above cap¬ 
tioned proceeding in a unit consisting of all employees employed by 
the Employer at its retail store located at 1915 Third Avenue, New 
York, New York including cashiers, porters, maintenance, stock, 
food services, sales and office clerical employees but excluding dis¬ 
play employees, professional employees, guards and supervisors as 

defined in the Act. 

The Tally of Ballots served upon the parties at the conclusion 
of the election showed that of approximately 51 eligible voters 54 
voted, of whom 25 cast votes for Petitioner 23 voted against Peti¬ 
tioner and 6 were challenged. The Petitioner challenged the votes of 
2 employees on the grounds that they were not in the unit, and the 
Board challenged the votes of 4 employees because their names were 
not on the eligibility list. 

On May 12, 1972, the Employer filed timely objections to the 
election. Thereafter, the Regional Director for the Second Region 
caused an investigation to be made of the objections filed and of the 
6 challenged ballots, and on July 28, 1972 issued a Supplemental 
Decision in the above captioned matter, wherein he found ho merit 
to any of the objections, and sustained 2 of the challenges and over¬ 
ruled the remaining 4 challenges. 

Thereafter, the Employer filed a Request for Reveiw of the 
Regional Director’s Supplemental Decision, and on October 16 the 
Board granted review as to objections 5 and 7, and as to the challenges 
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to the ballots of Carmen Valentin, Sonia Morales, Maria Aviles, 
and Bernardo Martinez and remanded the case to the Regional 
Director of the Second Region for hearing. In all other respects 

the Request for Review was denied. 

Thereafter, on October 27, 1972, the Acting Regional Director 
for the Second Region issued a Notice of Hearing on Objections and 
Challenged Ballots. 

In accordance with said Notice of Hearing a hearing was held 
before the undersigned duly designated Hearing Officer on December 
6, 7, 8, 18, and 26, 1972. All parties were represented by com - 
sel, and were afforded full and complete opportunity to be heard, 
to examine and cross examine witnesses, to present evidence per¬ 
tinent to the issues, and to argue orally. 

Upon the entire record of this case including my observations 
of the witnesses, I make the following findings of fact. 

OBJECTION 5 

THE EMPLOYER ALLEGES THAT PETITIONER 

ENGAGED IN ELECTIONEERING IN AND AROUND . 

THE POLLING PLACE DURING THE ELECTION . 

The election was held on May 5, 1972, between the hours of 
2:30 p. m. - 5 p. m. in a room on the second floor of the Employer s 
premises. Prior to the election there was a pre-election confer¬ 
ence, which was held in a conference room also located on the sec¬ 
ond floor of the Employer's premises. 

The second floor of the Employer's premises is a non selling 
floor, which houses the ladies' lounge, stockroom, conference room, 
and other miscellaneous office space. There is a staircase leading 
from the second floor to the mezzanine floor, which is also a non 
selling floor and used as an office area. The staircase continues 
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from the mezzanine landing to the main floor. The main floor 
and basement of the Employer’s premises are the selling areas, 
which house the various sales counters manned by sales personnel. 

The Board Agent in charge of the election informed Petitioner’s 
and Employer's representatives including Mario Abreu, Vice Presi¬ 
dent of Petitioner and George P. Culbertson, Vice President of 
Sales and Merchandising, and Steven H. Briar, Director of Man¬ 
power, of the Employer, that the election area would encompass the 
area surrounding the conference room, the ladies lounge, the stair¬ 
way leading from the second floor to the mezzanine area, the mezza¬ 
nine area, the stairway leading from the mezzanine area to the main 
floor, and the area around the service or the information desk on 
the main floor which is adjacent to the stairway. The Board Agent 
further informed the above representatives that there was to be no 
electioneering by either party within this desicnated area, and that 
neither Employer representatives nor Petitioner representatives 
should be present in this area during the hours of the election. 

The election was held between the scheduled hours 2:30 p. m. 
to 5 p. m., and was supervised by two Board Agents. 

Culbertson and Briar testified that between 2:30 p. m. and 3 
p. m., they observed Abreu in and around the information desk area. 
They further testified that during this period they observed Abreu 
speak briefly to employees Carmen Valentin, Mary Gomez, and 
Alfonso Narvaez. They did not overhear these conversations. - 
Porfirio Fernandez, a porter, testified on direct examination 
that sometime between 2:30 to 2:45 p. m., he spoke to Abreu somewhere 

Narvaez is a security officer employed by the Employer. He was 
challenged by the Board because his name was not on the eligi¬ 
bility list and the Regional Director found, in agreement with the 
Employer and Petitioner, that Narvaez was not an eligible em¬ 
ploy oe and sustained the challenged to his ballot. 
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near the service desk area, and that Abreu told hint to vote for 
the Union; that the Union was going to win, and not to let himself 
get fooled by the Company. Fernandez further testified that Abreu 
told him sometime between 4;30 and 5 p. m., that he (Abreu) counted 
on his vote. The place of where this alleged conversation took plac 

15 Fernandez testimony. Neither Culbertson nor 

Briar Employer officials, observed Abreu talk at any time during 
the election hours to Fernandez. Further, Culbertson stated uneq¬ 
uivocally that he was present on the main floor throughout the elec¬ 
tion hours, and was in a position where he was always able to ob¬ 
serve the Section area. I further do not credit Fernandez based on 
his demeanor. At times his testimony was vague and at other tmes 
he was not responsive to questions put to him, especially on cross 
examination. Further, on cross examination he placed the time of 
the second alleged conversation somewhere between 3:30 and 3.45 
p. m., which contradicts his direct testimony in this regard^ 

Both Culbertson and Briar testified that although they observed 
Abreu speak to several employees they did not speak to Abreu about 
this, nor did they attempt to contact one of the Board Agents con¬ 
ducting the election to inform him of this activity. 

Abreu conceded he was present on the main floor from a ou 
2-30 p. m. to 2:45 p. m., but testified he was by the P“ b “ c ^ le P h0ne 
area, which is adjacent to the information desk, from 2:30 to 2:35 
p m., and thereafter was at the lunch counter which is located on 
the same isle as the information desk, but separated by the store 
entrance, until 2:45 p. m. when he left the store. 

Abreu denied any conversation with Valentin, Gomez, arva 
or Fernandez. Carmen Valentin and Mary Gomez testified that they 
did not have any conversation with Abreu at any time during the elec 

tion hours. 
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The leading case in this area is Milchem, Inc. , 170 NLRB 
362. In Milchem the Board held that sustained conversations with 
prospective voters waiting to cast their ballot would necessitate a 
second election. However, the Board noted that isolated or innocu¬ 
ous comments by an employer or union official to a voter would not 
necessarily void the election; pointing out the old maximum that 
"the law does not concern itself with trifles." In Harold W. Moore 
d/b/a Harold W. Moore & Son, 173 NLRB 1258. The employer 


contended that conversations between petitioners representatives 
and several employees within 60 feet of the ballot box while the elec¬ 
tion was in progress was objectionable conduct within the rule of 
Milchem Inc, supra. In that case the election was conducted in a 
warehouse building, the actual voting place being 30 feet from the 
warehouse. The conversations in question took place in a parking 
lot outside the warehouse entrance at a point some 30 feet away. 

At this point petitioners representatives spoke with 6 to 8 employees 
out of 56 who voted, for periods of time between 10 and 15 minutes. 
The Board did not find this conduct objectionable under the Milchem 
rule because the prospective voters were not in the polling area or 
on line waiting to vote. 

In view of Milchem Inc, and Harold W. Moore d/b/a Harold 
W. Moore & Son supra, I find that the facts in the instant case do 
not warrant setting aside this election. 

Without making furcher credibility resolutions the most that 
can be established is that Abreu spoke briefly to 2 of 51 eligible 
employees at a point on the outside fringe of the no electioneering 
area described by the Board Agent, two floors below the polling 
place, out of sight of the polling place, and the voters waiting on 
line to vote. This conduct does not in my opinion fall within the 
conduct proscribed by the Milchem rule. In this regard, the 
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conversations were at best isolated in view of the number of 
voters, and were brief as contrasted with "sustained" and "pro¬ 
longed" conversations described in Milchem Inc, supra. The 
maxim, "the law does not concern itself with trifles," is appro¬ 
priate in this case. c.f. Star Expansion Industries Corporation 
170 NLRB 364. I therefore find no basis for setting aside this 
election based on Abreu* s conduct during the election. 

OBJECTION 7 

THE EMPLO YER ALLEGES COERCION OF UNIT 

-E MPLOYEES BECAUSE OF SUPERVISOR'S 

JOSEPHINE GUZMAN AND HAYDEE FELICIANO’S 
ACTIONS IN SUPPORT OF THE UNION ~ 

Josephine Guzman testified that she first became employed 
by the Employer in 1969 as a sales girl in the Toy Department. On 
or about May, 1971, she was transferred to the cosmetics, jewelry 
and toilet goods department, and shortly thereafter became a 
supervisor of that department. She supervised four girls and was 
paid at the rate of $2.20 an hour. Sometime between March 10, 

1972 and May 5, she received a 30 cent raise to $2. 50 an hour. 

Guzman testified that she attended two union meetings prior to 
Maich 10, 1972. The first meeting was held in an employees home, 
the second was held in a local settlement house at 104 Street, New 
York City, which has been used at times by the Petitioner for meet¬ 
ings. The meetings were presided over by Mario Abreu. At the 
second meeting an election for a union committee was held, and 
Guzman was elected as a committee member along with four other 
employees. The committee was not informed as to its duties. 

Guzman testified that at no time during the two meetings she attended, 
or at any other time, did she distribute, solicit or collect union 
authorization cards from employees. This is corroborated by Abreu s 


testimony. 








Antonia Garcia, sales girl supervised by Guzman testified 
that Guzman asked her to sign a union card. However, Garcia 
could not accurately recall the date of this incident. She further 
conceded that she had a poor memory as to the incident, and that 
the incident could have taken place as early as February 17 (five 
days before the petition was filed). 

I do not credit Garcia’s testimony based upon her demeanor 
and for the reasons set forth below. As discussed above, she con¬ 
cedes that she has a poor memory. Further, throughout her testi¬ 
mony she displayed an openly hostile attitude towards Guzman. In 
addition, she was unresponsive to several material questions put to 
her on cross examination. Further she gave inconsistant state¬ 
ments concerning material issues; for example, concerning Feliciano’s 
union activities discussed below, Garcia first testified that she saw 
Feliciano distribute cards to employees under her supervision. 

Later she admitted she did not see it, but heard about it. 

Lydia Mafias, sales girl employed by the Employer testified 
she attended two union meetings. She states that at the first meet¬ 
ing she attended which took place sometime in March, Guzman was 
present and distributed union cards and leaflets to the employees 
present, and thereafter collected the signed cards and gave them to 
Abreu. Matias testified that the second Union meeting took place 
sometime during the last week in April, 1972. 

I do not credit Matias testimony based upon her demeanor and 
on inconsistant statements. In an affidavit submitted by the Em¬ 
ployer, and in an affidavit taken by the Board Agent investigating 
these objections, Matias placed both Union meetings in March. 
Further, she states in both affidavits that the booklet described above 
was distributed by Abreu. Moreover, neither affidavit makes any 
reference to the distribution of cards, or any literature by Guzman. 
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Guzman testified that she and the four other members of the 
union committee attended the Board hearing held at the offices of 
the Second Region on March 10, 1972 as the employee representa¬ 
tives of Petitioner. They spent the full day at the Board. During 
the course of this hearing, the Employer and Petitioner stipulated 
that Haydee Feliciano and Guzman were supervisors within the 
meaning of the Act, and would be excluded from any unit determined 

appropriate by the Board. 

Guzman and Abreu testified that Guzman and the other members 
of the Union committee were paid by the Union for the work day 
missed. Abreu states that this is the Union’s standard practice in 
such cases. Guzman received a check to her order for $18, which 
approximately represents her daily rate of pay. March 10, the date 
of the hearing was a Friday, which was Guzman’s day off. 

Guzman testified that on March 10 at the conclusion of the Board 
hearing, Abreu informed her that the Employer and Petitioner had 
stipulated that she and Feliciano were supervisors, and that she 
could no longer work for the Union. Abreu’s testimony corroborates 
this. Guzman testified that following this conversation with Abreu, 
she ceased all activities on behalf of Petitioner and thereafter re¬ 
maned neutral. 

Feliciano testified that she had been employed by the Employer 
since 1963. She was employed as a supervisor as of February, 

1972, assigned to supervise the material, domestic, and stationery 
counters. She supervises eight sales girls, and is paid at an hourly 
rate at $2.60 an hour. Feliciano testified that she attended one 
union meeting several days before March 10, and that she solicited 
one employee to sign a union card sometime shortly before March 10. 

Garcia testified that she saw Feliciano distribute cards to all 
the girls in her department. 







I do not credit Garcia’s testimony for the reasons recited 
above. Moveover, as recited above, Garcia subsequently testi¬ 
fied that F'ae did not see Feliciano distribute the cards, but rather 
heard about it. 

Feliciano testified that shortly after the Board hearing on 
March 10, Abreu told her that she could not attend further union 
meetings, or work on behalf of the Petitioner because she was a 
supervisor. Abreu's testimony places this conversation on March 
11. Feliciano testified that following her conversation with Abreu, 
she attended no further Union meetings, nor did she engage in any 
further activities on behalf of the Petitioner. 

Abreu and sales girls Mary Gomez and Soniz Morales testified 
that neither Guzman or Feliciano attended any union meetings held 
after March 10. 

Guzman and Feliciano testified that there are a total of five 
department supervisors, including them, throughout the Employers 
operation. The department supervisors are supervised by several 
assistant store managers, who are in turn supervised by a store 
manager. The department supervisors do not have authority to 
hire, fire, recommend hiring or firing, discipline employees, 
promote, reward or give employees permission to leave work early. 
They do however, assign the employees directly under them their 
daily work. 

Garcia testified that on the day Guzman was promoted to the 
position of supervisor, she told her and the sales girls under her 
that she had authority to fire employees, send them home early, 
promote them and order them about. I do not credit Garcia's testi¬ 
mony for the reasons set forth above. 

Guzman and Feliciano testified that sometime during the week 
of March 13, store manager Williams told them that they were 
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supervisors, and should work for the Employer. Both declined 
to do so, but stated that they would remain neutral. Employer’s 
President, John L. Brown and Culbertson testified, that they had 
similar conversations with Guzman and Feliciano sometime during 
the week of March 20, and received the same response. Addition¬ 
ally, Culbertson testified that during his conversation with Feliciano 
and Guzman, they admitted that they had at some unspecified time 
encouraged employees to join the union. 

Culbertson testified that the Employer waged an active cam- 
paing to defeat the Petitioner in the upcoming election, and that as 
a part of the Employer’s campaign against the Petitioner, a num¬ 
ber of anti-union leaflets were distributed to the employees. The 
evidence established that the Employer waged an intensive campaign 
against the Petitioner through the distribution of a large number of 
varied anti-union leaflets. The leaflets distributed could leave no 
doubt in the mind of any employee, as to the Employer's position 
with regard to the Petitioner at the time of the election. 

The Board has held that there are 2 considerations that must be 
considered to determine whether the activities of a supervisor - in 
support of a petitioning union are sufficient to warrant setting aside 
an election. The first consideration is whether the conduct of the 
supervisor has created any misleading implication that the employer 
favored the union. The second consideration is whether or not the 
supervisor's activity has had an effect in the continuing relationship 
between the supervisor and the employees which prevented the em - 
ployees from exercising their freedom of choice in an election. 

The Pine Cone Inc, of Monterey 189 NLRB No. 88; Stevenson Equip ¬ 
ment Company 174 NLRB No. 865. 

In the instant case any implication that the Employer fa'or >d 
the Petitioner as a result of the activities of Guzman and Felician* 
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on Petitioner’s behalf were dispelled and rebutted by the Employ¬ 
ers intensive anti-union campaign in which the Employer distributed 
a large number of leaflets to employees which left no doubt as to his 
position. 

With respect to the second consideration recited above, I con¬ 
clude the activities of Guzman and Feliciano in support of the Peti¬ 
tioner were minimal, that they terminated on March 10, almost two 
months prior to the election (held on May 5), and that they did not 
prevent the employees from exercising their freedom of choice in 
the election. In this regard the credible testimony established 
that Guzman attended 2 Union meetings prior to March 10, and at 
the second meeting was elected to the Union organizing committee, 
although she performed no duties on behalf of this committee. In 
addition, she attended the Board hearing on March 10, held in the 
offices of the Second Region. Feliciano’s activities were even more 
limited. She attended one Union meeting and solicited 1 employee 
to sign a Union card. There is no evidence that either Guzman or 
Feliciano engaged in any activities on behalf of the Petitioner after 
March 10. Moreover, both Guzman and Feliciano were low level 
supervisors. 

I conclude that the limited activities of Guzman and Feliciano, 
low level supervisors, followed by a 2 month hiatus did not prevent 
employees from exercising tneir freedom of choice in the election. 
Moreover, assuming arguendo that the testimony of Garcia and 
Mafias were credited I would nevertheless reach the same conclu¬ 
sion in view of the lengthy hiatus described above. I therefore con¬ 
clude that their limited activities which enaed on March 10, as 
described above, provide no basis for setting aside this election. 
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CHALLENGED BALLOTS OF SONIA MORALES AND MAR IA AVILES 

Sonia Morales and Maria Aviles were challenged by the Board 
because their names were not on the eligibility list. The Employer 

claims they are display department employees and are therefore 

A 2/ 

excluded from the unit. — 

Aviles testified that she was employed as a sales girl in the 
domestic counter from 1967 until March 1972. Sometime in March 
1972, store manager Williams assigned her to prepare various 
counter display signs and took her off her regular counter. There¬ 
after, she prepared display signs for various sales counters and 
display windows in a small room located near the service desk on 
the main selling floor. She worked on these display signs approxi¬ 
mately 2 days a week. The remainder of the time she was assigned 
by Williams to work on the sales floor as sales girl behind a variety 
of sales counters, relieving sales girls during coffee breaks, lunch 
hours, or helping out at counters that were particularly busy. Dur¬ 
ing this time she performed the same functions that she performed 
while working behind her regular counter. 

Sonia Morales testified that she worked for the company since 
1968 as a sales girl in the Toy Department. Sometime during the 
beginning of April 1972, store manager Marks told her she was going 
to do some display work. 

Aviles and Morales credibly testified that they worked together 
under the supervision of Grotheer, and thereafter under the super¬ 
vision of Marks. Neither Morales nor Aviles had any prior experi¬ 
ence in display work. The display work they performed during the 
months of April and May consisted essentially of preparing display 

Z7—As set forth above display employees were an excluded class¬ 
ification in the unit found appropriate in the Decision and Direc¬ 
tion of Election. 
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signs for use throughout the store, preparing window displays, 
and preparing indoor displays. These displays were prepared 
under the close supervision of Grotheer and Marks. 

They prepared display signs using various size cardboard, 
and lettered and numbered the signs using a magic marker. The 
signs were price signs and various other display signs, which were 
placed in the store windows and above indoor displays. Both Aviles 
and Morales were instructed by Grotheer and Marks exactly what 
signs to prepare. The signs were generally prepared in the room 
off the service area described above. 

The window display work performed by Aviles and Morales was 
closely supervised as described above by Marks or Grotheer. Aviles 
and Morales would be given by Marks or Grotheer a sketch of the 
display to be erected. They were instructed as to the merchandise 
that would be required for the display. They would obtain the re¬ 
quired merchandise from the various sales counters and return to 
the window. They were then instructed exactly where to place the 
merchandise. The display when completed was then scrutinized by 
Marks or Grotheer. If they did not approve, Aviles and Morales 
would then be instructed to break it down, and reassemble it in a 
different manner as determined by Marks or Grotheer. Indoor dis¬ 
plays were constructed in the same manner as window displays. 

Store manager Marks testified that Aviles and Morales performed 
much of this work on their own. However, he later conceded that it 
takes a minimum of 6 months to train an inexperienced employee to 
operate on his own. Neither Aviles nor Morales had prior experience. 

Both Morales and Aviles credibly testified that they performed 
the display work described above about one half of each working day. 
The remaining half of their aay they performed sales work through¬ 
out the store, relieving sales girls on breaks and at lunch, and filling 















in at counters that wore especially busy. Both Aviles and 
Morales testified that the work performed by them during this 
period (April and May 1972) behind the sales counters was the 
same work they performed behind their regular counters prior 

to their assignment to display work. 

Aviles and Morales further credibly testified that they 
worked regularly on Saturdays during which time they worked 
exclusively behind the various sales counters as described above. 
No display work was performed in the store on Saturday because 

it is the busiest sales day of the week. 

Sales girls Careen Valentin and Mary Gomez corroborate 
Aviles and Morales testimony with respect to their time spent 
behind the sales counter on weekdays and Saturdays. 

Marks testified that in March or early April, Morales and 
Aviles were transferred to the display department, and that 
thereafter they no longer performed any sales work including 

Saturdays, pursuant to his instructions. 

Based on the credited testimony of Aviles and Morales which 
is corroborated by Valentin and Gomez, I do not credit Marks 
assertion that Morales and Aviles performed no counter work 

after their transfer to the display work. 

Howard C. Mcquire, area manager testified that sales em¬ 
ployees are sometimes promoted from the sales counter to dis¬ 
play department, and that such promotion would be accompanied 
by a raise in salary. The company records disclose that Morales 
received a raise on or about April 8 from $2.03 per hour to $2.20 
per hour. Aviles testified that prior to and at the time, she was 
assigned to perform display work she was earning $2.20 an hour 
and that subsequent to her assignment to display work during the 
months of March, April and May she received no raise. 
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Both Aviles and Morales enjoy the same fringe benefits as 
other sales girls i. e. hospitalization and pension plan. 

The credited testimony establishes that Aviles and Morales 
spend approximately one half of each working week day and all 
day Saturday performing sales counter work as described above. 

I therefore conclude that they are dual function employees, share 
a community of interest with unit employees, are included within 
the unit, and that their ballots should be opened and counted. 

Berea Publishing Company , 140 NLRB 516, 519. 

CHALLENGED BALLOT OF BERNARDO MARTINEZ 

Bernardo Martinez was challenged by the Petitioner on the 
ground that he is a managerial or security employee and therefore 
not in the unit. 

Area Manager, Mcquire and Martinez credibly testified that 
Martinez has been employed by the Employer for the past 9 years. 
He has been working in the Employer’s Third Avenue store since 
February 13, 1972. Prior to that he worked at the Employer's 
Fifth Avenue store and prior to that at other Employer's stores. 

At the Fifth Avenue store Martinez was employed as a stockman, 
where his duties included receiving freight, checking freight, and 
tagging the merchandise behind the sales counters. For a brief 
period of time during the latter part of 1972, he was assigned to 
walk the sales floor 2 to 3 days a week looking for shoplifters. 
During this time he did not wear a uniform. The remainder of his 
time he performed his usual stockman's duties. Martinez was 
thereafter transferred to the Employer's Third Avenue store on 
February 15 to replace a stockman who had recently left. Martinez 
and Marks credibly testified that during Martinez's employ his 
position was that of stockman. He worked together with Louis 
Torez in the stockroom. 
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Their duties included receiving freight, checking it, tagging 
it, unpacking the merchandise, bringing it to the sales floor and 
stacking it behind the counter. Their stockroom duties required 
that they be present on the sales floor approximately 3 hours a day. 

At times both Torez and Martinez worked behind the lunch counter 
serving food to customers and taking out garbage. At other times 

they swept lloors throughout the store. 

Martinez is an hourly paid employee at $2.90 an hour, which 
is the same rate he received prior to his transfer to the Employer's 
Third Avenue store. Both Martinez and Torez received their daily 
instructions from the store manager or one of the assistant store 
managers. 

In addition to Martinez's duties described above he also 
"answered bells." A bell is rung by a sales girl when she requires 
change of big bills or in connection with a refund or void. The store 
manager, the assistant store managers, the five department super¬ 
visors, Martinez, Torez and certain selected sales girls customarily 
answered bells. 

Where change of a big bill was required the sales girl would 
give Martinez or whoever else answered the bell the bill. The bill 
wou’a then be brought to the cashier, properly changed and the 

change returned to the sales girl. 

A "void" is a siip signed by authorized personnel to confirm 

that the sales girl made a mistake on the cash register. A "refund" 
is a slip signed by authorized personnel which permits a customer to 
return merchandise previously purchased and obtain a cash refund. 

Martinez and Marks testified that Martinez had no authority to 
sign voids or refunds. In such cases he would take the void or 
refund slip to the manager or assistant managers for other signa¬ 
tures, and return the approved slip to the sales girl for appropriate 


action. 










Sales girls Valentin, Gomez and Malindez testified that 
Martinez spent considerable time walking in and around the sell¬ 
ing floor, and that he answered bells and signed refunds and voids. 
They testified that in addition to Martinez the only other store per¬ 
sonnel with authority to sign refunds and voids are the store man¬ 
ager, assistant managers and department supervisors. 

Marks and Martinez credibly testified that Martinez performed 
no security or guard functions. The security guards are furnished 
by an independent outside protective agency. They wear uniforms 
and work the regular store hours. It is conceded that at no time 
has Mar M nez worn a security uniform, but rather that his regular 
attire is slacks and shirt. 

Employee Valentin testified that at one time Martinez told her 
he was a security guard. 

The act has not defined "Managerial Employee." The category 
is Board created, not established by the Act. The concept of a 
"managerial employees" category appears to have had its origin 
in Vulcan Coip. , 58 NLRB 733, 736. The Board has thereafter 
generally defined "managerial employees" as those who formulate, 
determine, and oversee company policy. North Arkansas. Electric 
Cooperative, I nc. 168 NLRB 921 American Federation of Labor etc. 
120 NLRB 969, 973. Assuming arguendo that I credit Petitioners 
witnesses and find that Martinez had authority to change bills and 
authorize refunds and voids, nevertheless such duties would not 
oring Martinez within the category of a "managerial employee" as 
defined above. In this regard the Board held in Eastern Camera & 
Photo Corp., 140 NLRB 569 that store managers who had authority 
to make refunds to customers and distribute petty cash were not 
managerial employees, and included them in a unit of clerical, stock 
control production and maintenance, and sales employees. 
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Moreover, Martinez is an hourly paid employee, C. F. Bank, 
of America 174 NLRB 298, 304. While it is true that he earns 
40 cents an hour more than Guzman, an admitted supervisor, Guzman 
as discussed above, is a low level supervisor with limited super¬ 
visory authority. The difference in rate of pay can easily be attrib¬ 
uted to the number of years employed by Martinez, 9 years, as 

contrasted with 3 years by Guzman. 

There is no evidence that Martinez possesses any indicia of 

3/ 

supervisory authority as defined by the Act.— 

Similarly, there is no evidence that Martinez performs any 

security or guard functions. 

I therefore conclude that Martinez is a stock employee included 
within the unit, and that his ballot should be opened and counted. 

CHALLENGE BALLOT OF CARMEN VALENTIN 

Carmen Valentin was challenged by the Board because her name 
was not on the eligibility list. The Employer alleges that Valentin 
voluntarily resigned prior to the eligibility cut off date, March 24, 
1972. The employer further alleges she was rehired as a new em¬ 
ployee on April 15, 1972. 

Valentin was employed as a sales girl and worked the stationery 

counter from April 1969 to March 31, 1972. 

Valentin credibly testified that sometime around the end of 
March, 1972, she informed store manager Williams that her daughter 

3/ Section 2(ii)"ofthfe Act defines a supervisor as an "individual 
- having authority in the interest of the employer to hire, trans¬ 
fer, suspend, lay off, recall, promote, discharge, assign, 
reward or discipline other employees or responsibly direct 
them or to adjust their grievances or effectively to recommend 
such action, if in connection with the foregoing the exercise of 
such authority is not of a merely routine or clerical nature but 
requires the use of independent judgement. 


4 
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was going to work and that she intended to take care of her 
daughter's baby until she could make arrangements for a replace¬ 
ment baby sitter, but that in the interim she would be available 
for Saturday work. Williams agreed to this arrangement because 
she was a good worker. Moreover, as set forth above, Saturday 
is the busiest day in the store. The employer did not produce 
Williams to rebutt Valentin's testimony. Valentin further credibly 
testified that she was scheduled to begin her vacation on April 1 
and to return April 15 and thereafter work every Saturday. She 
filled out a company form sometime in January, 1973 requesting 
this vacation period in accordance with the Employers standard 
procedure requiring employees to submit vacation requests in ad¬ 
vance, and obtain approval in order to avoid being short staffed at 
any given period of time. Although the Employer alleges that 
Valentin quit on March 31, and did not take a vacation thereafter, 
it failed to produce Valentin’s vacation application claiming they are 

routinely destroyed at the end of each year. 

Valentin credibly testified that on or about March 29, subse¬ 
quent to her conversation with Williams described above, she in¬ 
formed Marks who had replaced Williams, of her arrangement with 
Williamo and Marks agreed that whatever Williams nad agreed to 
was alr’ght with him. 

Marks testified that Valent:n told him about her problem and 
asked if she could work Saturdays, and that he told her he had no 
room for her as a part time employee, and that she replied in that 

case that she would leave on March 31. 

Peter DeLeon, supervisor at the Employer's Orlando, Florida 
store, assigned on detail to the Employer's Third Avenue store 
during the election campaign, testified that Valentin told him she 
was quitting on March 31 in order to take care of her daughter's 
baby. 
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I do not credit Marks or De Leon. 

Valentin credibly testified that she began her vacation on 
April 1, and that sometime during the week of April 10 she re¬ 
turned to the store to say hello to various employees with whom 
she was socially friendly. She saw Marks at this time and told 
him that she would return to work on Saturday, April 15. Valen¬ 
tin’s vacation ended on April 14. Valentin testified that Marks at 
this time told her that he could not use her on a part time basis 
because she was getting $2.14 an hour, and he could get a new girl 
to work part time for $1.85 an hour and therefore unless she could 
work full time he would not be able to use her. Valentin told Marks 

she would see what she could do. 

Marks conceded he had a conversation with Valentin sometime 
during the week of April 10, but testified that he told her at this time 

that she had been replaced. 

I do not credit Marks testimony. 

Valentin credibly testified that following her conversation with 
Marks she made arrang3ments with her daughter-in-law to take 
care of her daughter’s baby and returned to the store a day or so 
later and again spoke with Marks and informed him that she was 
ready to work full time when her vacation ended. Marks at this 
time told her that he had replaced her with another girl and he had 

no spot for her. 

Valentin's replacement was Martha Machuca, regularly em¬ 
ployed by the Employer as a sales girl in the candy counter. Some¬ 
time during the period April 1 to April 15, Machuca had been trans¬ 
ferred to Valentin's spot in the stationery counter. No new employee 
was hired to take over Machuca's old spot. 

Valentin credibly testified that after leaving Marks she returned 
home and called John L. Brown, President of the Employer, and 







told him oi her conversations with Marks and that Marks appar¬ 
ently had no job for her. Brown told her that as a result of the 
union campaign, Marks had been under ’’strict orders from him 
but that he would speak to Marks and Marks would call her up. 

Brown did not recall the a jove conversation with Valentin, but 
did recall that he had a conversation with her sometime around the 
middle of April at which time she complained about children abusing 
her while behind the candy counter.Brown testified that at the 
time of his conversation he was unaware of any break in Valentin's 
employment. 

Marks telephoned Valentin following her conversation with Brown 
and told her she could return to work on April 15, and that she would 
be working behind the candy counter (Machuca's old counter), rather 
than the stationery counter. Valentin reported for work on Saturday, 
April 15, her scheduled date of return from her vacation, and begin 
work behind the candy counter. She has worked behind the candy 
counter on a full time basis since April 15. 

Valentin was not required to fill out any employment forms 
which are customarily filled out by new employees. 

The credited testimony establishes that Valentin received per¬ 
mission sometime during the latter part of March to work on a part 
time basis every Saturday until she could make arrangements for 
someone to take care of her daughter's baby, and return to full time 
work. Valentin began her scheduled vacation on April 1, and re¬ 
turned to work on April 15. As noted above, the Employer was unable 
to refute Valentin's testimony that she filled out an application in 
January for her vacation at this time, and that the application was 


As set forth below, Valentin ultimately returned to work on April 
15 behind the candy counter. This would place her conversation 
with Brown sometime after April 15. 
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approved. Moreover, Valentin testified that she received 2 
weeks pay during her vacation. This also was not refuted by the 
Employer. 

It is conceded that Valentin returned to work on a full time 
basis on April 15. This would be the day of her scheduled return 
from vacation. The credited testimony establishes that sometime 
during Valentin’s vacation, she was informed by Marks that he 
would not permit her to work on a part time basis and that she had 
been replaced. She thereafter called Brown to complain about this 
and Brown told her he would speak to Marks, and Marks would call 
her up. Marks did call her up following her conversation with Brown 
and told her that she could return to full time counter work, but to 
a new counter rather than to her old one. 

Although the Employer maintains that Valentin quit and was sub¬ 
sequently rehired, she did not fill out an employee application which 
is the usual practice. Further, it appears that she received the 
same rate of pay she received prior to the vacation rather than a lower 
rate received by new employees. In this regard the Employer sub¬ 
mitted no evidence to the contrary. Moreover, the Employer did 
not submit payroll or any other records which might indicate a break 
in Valentin's employment. Further, the Employer did not hire a new 
employee to replace Valentin, but merely transferred an employee 
from her regular counter to Valentin’s counter, and placed Valentin 
in the transferred employees old counter when she returned to work 
on April 15. 

I therefore conclude that Valentin was continuously employed at 
the time of the eligibility cut off date, the week ending March 24, 

1972 through the time of the election on May 5, 1972 and therefore 
she is included in the unit and her ballot should be opened and counted. 


I 
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I 

I 


RECOMMENDATIONS AND CONCLUSIONS: 

In accordance with the foregoing findings of fact including 
resolutions of credibility, I hereby recommend to the Board that 
it overrule Employers objections 5 and 7, and that the challenges 
to the ballots cast by Sonia Morales, Maria Aviles, Bernardo 
Martinez and Carmen Valentin be overruled and their ballots be 

opened and counted. 

Pursuant to Section 102.69 of the Board's Rules and Regula¬ 
tions and 101.21 of its Statements of Procedures, Series 8, as 
amended, and the Board's and the Regional Director's Orders, 
any party, within ten (10) days from the date of issuance of this 
report, may file with the Board in Washington, D. C. eight (8) 
copies’of exceptions thereto, with supporting briefs. Immediaiely 
upon the filing of such exceptions, the party filing same shall serve 
a copy thereof, together with a copy of any supporting brief, upon 
the other parties and shall file copies with the Regional Director 
for the Second Region. A statement of service shall be made to 
the Board simultaneously with the filing of exceptions. If no ex¬ 
ceptions are filed to this report, the Board, upon the expiration 
of the period for filing such exceptions, may decide the matter 
forthwith upon the record or may make other disposition of the 


case 


Dated at Brooklyn, New York this 21st day of March, 1973. 


/s/ Howard A. Edelnaan _ 

Hearing Officer 

National Labor Relations Board 

16 Court Street 

Brooklyn, New York 112 kl 


( 
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[Dated 6/28/73] [New York, New York] 

* * * * * 

DECISION AND ORDER DIRECTING REGIONAL DIRECTOR TO 
OPEN AND COUNT CHALLENGED BALLOTS AND 
ISSUE APPROPRIATE CERTIFICATION 

Pursuant to a Decision and Direction of Election, an election 
by secret ballot was conducted in the above-entitled proceeding on 
May 5, 1972, under the direction and supervision of the Regional 
Director for Region 2 in the unit described below. Upon the con¬ 
clusion of the election a tally of ballots was furnished the parties. 

The tally of ballots showed that of approximately 51 eligible voters, 

54 cast ballots, 25 of which were cast for the Petitioner, 23 were 
cast against the Petitioner and 6 were challenged. The challenged 
ballots were sufficient in number to affect the results of the election. 

Thereafter, the Employer filed timely objections to conduct 
affecting the results of the election. On July 28, 1972, after com¬ 
pleting an investigation of the challenged ballots and the objections, 
the Regional Director issued and served on the parties, his Supple¬ 
mental Decision, wherein he found no merit to any of the objections, 
and sustained 2 of the challenges and overruled the remaining four 
challenges. 

Thereafter, the Employer filed a Request for Review of the 
Regional Director’s Supplemental Decision, and on October 16, 1972, 
the Board granted review as to objections 5 and 7, and as to the 
challenges to the ballots of Carmen Valentin, Soniz Morales, Maria 
Aviles, and Bernardo Martinez, and remanded the proceeding to the 
Regional Director for Region 2 for hearing. In all other respects 
the Request for Review was denied. 

Pursuant to Notice and in accordance with the aforesaid Order, 
a hearing was held on December 6, 7, 8, 18, and 26, 1972, at New 


i 
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York, New York, before Hearing Officer Howard A. Edelman, 
the Hearing Officer duly designated to conduct the hearing on the 
objections and challenges. All parties were represented by coun¬ 
sel and participated in the hearing. All parties were afforded full 
opportunity to be heard, to examine and cross-examine witnesses 

and to introduce evidence bearing upon the issues. 

On May 26, 1973, the Hearing Officer issued his Report and 
Recommendations on Challenged Ballots in which he recommended 
that Employer's objections 5 and 7 be overruled, and that the chal¬ 
lenges to the ballots cast by Soniz Morales, Maria Aviles, Bernardo 
Martinez and Carmen Valentin be overruled and their ballots be 
opened and counted. Thereafter, the Employer filed timely excep¬ 
tions to the Hearing Officer's Report and Recommendations on Chal- 

lenged Ballots. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the Board has delegated its powers in 
connection with this case to a three-member panel. 

Upon the entire record in this case, the Board finds. 

1. The Employer is engaged in commerce within the meaning 
of the Act and it will effectuate the purposes of the Act to assert 
jurisdiction herein. 

2. The labor organization involved claims to represent cer¬ 
tain employees of the Employer. 

3. A question affecting commerce exists concerning the repre¬ 
sentation of employees within the meaning of Section 9(c)(1) and 
Section 2(6) and (7) of the Act. 

4. The following employees of the Employer constitute a unit 
appropriate for the purposes of collective bargaining within the mean 
ing of Section 9(b) of the Act. 
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All employees employed by the Employer at its retail 
store located at 1915 Third Avenue, New York, New York, 
including cashiers, porters, maintenance, stock, food ser¬ 
vices, sales professional employees, guards and super¬ 
visors as defined in the Act. 

5. The Board has considered the Hearing Officer's Report and 
Recommendations on Challenged Ballots and the Employer’s excep¬ 
tions thereto, and hereby adopts the Hearing Officer's findings and 
recommendations. —^ 

Accordingly, inasmuch as the 4 ballots as to which the Hearing 
Officer recommended that challenges be overruled are sufficient in 
number to affect the results of the election, we shall order that they 
be opened and counted and a revised tally of ballots be issued. 

ORDER 

IT IS HEREBY DIRECTED that the Regional Director for Region 
2 shall, pursuant to the Board’s Rules and Regulations, within 10 
days from the date of this direction, open and count the ballots of 
Sonia Morales, Maria Aviles, Bernardo Martinez and Carmen 
Valentin, and thereafter prepare and cause to be served on the parties 
a revised tally of ballots. Thereafter, the Regional Director shall 
issue the appropriate certification. 

Dated, Washington, D.C., June 28, 1973. 

/s/ John H. Fanning _ 

Member 

/s/ Ralph E. Kennedy _ 

“ ““ 1 Member 

/s/ John A. Penello _ 

" Member 

(SEAL) NATIONAL LABOR RELATIONS BOARD 

T7 — fhe Employ er T s~exceptions in our opinion, raise no material 
“ or substantial issue of fact or law which would warrant reversal 
of the Hearing Officer's findings and recommendations. 







[Dated 3/26/74] 


[D--8413 
New York, N. Y. ] 


* * * * 
Case 2 -CA -13057 


DECISION AND ORDER 

Upon a charge filed on August 1, 1973, by District 65, 

National Council Distributive Workers of America, herein called 
the Union, and duly served on S. H. Kress & Company, herein 
called the Respondent, the General Counsel of the National Labor 
Relations Board, by the Acting Regional Director for Region 2, 
issued a complaint and notice of hearing on August 31, 1973, against 
Respondent, alleging that Respondent had engaged in and was en¬ 
gaging in unfair labor practices affecting commerce within the mean¬ 
ing of Section 8(a)(5) and (1) and Section 2(6) and (7) of the National 
Labor Relations Act, as amended. Copies of the charge, complaint, 
and notice of hearing before an Administrative Law Judge were duly 
served on the parties to this proceeding. 

With respect to the unfair labor practices, the complaint alleges 
in substance that on July 12, 1973, following a Board election in 
Case 2-PC-15824 the Union was duly certified as the exclusive 
collective -bargaining representative of Respondent's employees in 
the stipulated unit found appropriate; and that, commencing on or 
about July 20, 1973, and at all times thereafter, Respondent has 
refused, and continues to date to refuse, to bargain collectively 

17 Official notice"TsTaken of the record in the representation pro¬ 
ceeding, Case 2-RC-15824, as the term "record" is defined in 
Secs. 102.68 and 102.69(f) of the Board's Rules and Regulations, 
Series 8, as amended. See LTV El ectrosystems, Inc., 166 
NLRB 938, enfd. 388 F.2d 683 (C. A. 4. 1968); Golden Age 
Beverage Co., 167 NLRB 151, enfd. 415 F.2d 26 (C. A. 5, 1969); 
Intertype Co. v. Penello, 269 F.Supp. 573 (D.C.Va., 1967); 
FolletFCorp ., 164 NLRB 378, enfd. 397 F.2d91 (C.A. 7, 1968); 
Sec. 9(d) of the NLRA. 
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with the Union as the exclusive bargaining representative, al¬ 
though the Union has requested and is requesting it to do so. On 
September 10, 1973, Respondent filed its answer to the complaint 
admitting in part, and denying in part, the allegations in the com¬ 
plaint, submitting affirmative defenses, and praying that the com¬ 
plaint be dismissed. 

On September 24, 1973, counsel for the General Counsel filed 
directly with the Board a Motion for Summary Judgment and Peti¬ 
tion in Support of Motion for Summary Judgment, with exhibits 
attached, requesting that the Board take official notice of the record 
in Case 2-RC-15824 and that the pleadings herein be considered to¬ 
gether therewith, alleging that the Respondent's answer to the com¬ 
plaint raised no issues which were not raised and decided in the 
prior representation proceedings, and praying the Board to grant 
the Motion for Summary Judgment. Subsequently, on October 4, 

1973, the Board issued an order transferring the proceeding to the 
Board and a Notice To Show Cause why the General Counsel's Mo¬ 
tion for Summary Judgment should not be granted. Thereafter, 
Respondent filed a response to Notice To Show Cause and the General 

Counsel filed a response thereto. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board 
has delegated ttc authority in this proceeding to a three-member 
panel. 

Upon the entire record in this proceeding, the Board makes 
the following: 

Ruling on the Motion for Summary Judgment 

In its response to the Notice To Show Cause, as in the affirma¬ 
tive defenses alleged in its answer to the complaint, the Respondent 
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attacks the Regional Director’s and the Board’s several rulings 
at the various stages of the representation proceeding relating to 
the appropriateness of the unit, its objections to the election, and 
the resulting certification. Thus, the Respondent admits that the 
"central issue in the instant proceeding is whether the Certification 
of Representative issued to [the Union], in Case No. 2-RC-15824, 
is invalid because the Regional Director and the Board erroneously 
overruled Respondent’s objections to the election and erroneously 
overruled Respondent's challenges to the ballots of Maria Aviles, 

Sonia Morales, and Carmen Valentin. ” The Respondent further 
admits that by denying the appropriateness of the unit alleged in the 
complaint, it is seeking to obtain a review of the Board’s determina¬ 
tions on the challenges, and that, in any case, the denials and defenses 
set forth in the Respondent's answer are required in order to pre¬ 
serve Respondent's right to judicial review of the Board's action in 

2 / 

the representation proceeding. - 

Upon the -ecord before us, including the record in Case 2-RC- 
15824, we find no merit in the Respondent's position. On March 10, 
1972, during the course of the representation hearing in Case 2-RC- 
15824, all the parties, including the Respondent, stipulated to the 
appropriate unit as alleged in the complaint. Subsequently, on May 
5, 1972, pursuau* to a Decision and Direction of Election, an elec¬ 
tion was conducted in tne stipulated appropriate unit, and upon 

27—By letter daTSfe 2v 20, 1973, the Respondent notified the Union 
“ tha t it beheved tha; the Certification of Representative was in¬ 
valid in that the Board erroneously failed to sustain the Respon¬ 
dent's objections to the election and incorrectly overruled cer¬ 
tain challenges, and tnat Respondent could not accede to the re¬ 
quest to bargain until the courts have reviewed the certification. 
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conclusion of the election the parties were served with a tally 
of ballots which reflected that, of approximately 51 eligible voters, 

54 cast ballots, 25 of which were cast for the Union, 23 were cast 
against the Union, and 6 were challenged. The challenged ballots 
were sufficient in number to affect the results of the election. 
Thereafter, the Respondent filed timely objections to conduct af¬ 
fecting the results of the election. On July 28, 1972, after invest¬ 
igation of the challenged ballots and the objections, the Regional 
Director issued his Supplemental Decision, in which he found no 
merit to any of the objections, sustained two of the challenges, and, 
overruled the remaining four challenges. The Respondent, there¬ 
after, filed a request for review of the Regional Director's Supple¬ 
mental Decision. On October 16, 1972, the Board granted review 
as to Objections 5 and 7 and as to the four challenged ballots, which 
included those of Carmen Valentin, Sonia Morales, and Maria Aviles, 
and remanded the proceeding to the Regional Director for hearing. 

In all other respects the request for review was denied. Thereafter, 
the Respondent filed a motion requesting reconsideration of the 
Board’s October 16 Order which the Board, on October 27, 1972, 
denied as lacking in merit. 

A hearing was held on December 6, 7, 8, 18, and 26, 1972, on 
the objections and challenges. All parties were represented by 
counsel and participated in the hearing. All parties were afforded 
full opportunity to be heard, to examine and cross-examine wit¬ 
nesses, and to introduce evidence bearing upon the issues. On May 
26, 1973, the Hearing Officer issued his Report and Recommendations 
on Challenged Ballots wherein he recommended that the Respondent's 
Objections 5 and 7 be overruled, that the four challenges be overruled, 
and that they be opened and counted. The Respondent, thereafter, 
filed timely exceptions to the Hearing Officer’s Report and Recom¬ 
mendations on Challenged Ballots. 
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On June 28, 1973, the Board issued its Decision and Order 
Directing Regional Director To Open and Count Challenged Ballots 
and Issue Appropriate Certification in which, after having con¬ 
sidered the entire record in this case, including the Hearing Offi¬ 
cer's Report and Recommendations on Challenged Ballots and the 
Respondent's exceptions thereto, the Board adopted the Hearing 
Officer's findings and recommendations. The Board further found 
that Respondent's exceptions raised no material or substantial issue 
of fact or law which would warrant reversal of the Hearing Officer s 
findings and recommendations. Accordingly, inasmuch as the four 
ballots which the Hearing Officer recommended that challenges be 
overruled were sufficient m number to affect the results of the 
election, the Board ordered that they be opened and counted; that 
a revised tally of ballots be issued; and that the Regional Director 
issue the appropriate certification. The revised tally of ballots 
reflected that a majority of the valid votes had been cast in favor 
of the Union and, accordingly, the Union was certified as the 
collective-bargaining representative of the employees described in 
the complaint. 

Clearly, by its answer to the complaint, and more specifically 

bv its denials, in whole or in part, of the allegations of the com- 

3/ 

plaint, the affirmative defenses alleged in its answer, - and the 
arguments propounded ra *ts response to the Notice To Show Cause, 

ST As an affirmative"demnse in its answer to the complaint, the 
Respondent avers mat it cannot be charged with the commission 
of any unfair labor practice, and that no unfair labor practice 
can be found, since at no time has the Board ever reviewed the 
record of the representation proceeding, Case 2-RC-15824. 
However, as indicated above, the Board in its Decision of June 
28, 1973, considered the entire record in Case 2-RC-15824, 
and we find no ground for disturbing the findings and conclusions 
contained therein. 


L 
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the Respondent is attempting to relitigate the same issues which 
it raised in the representation proceeding, Case 2 -RC-15824. 

It is well settled that in the absence of newly discovered or 
previously unavailable evidence or special circumstances a re¬ 
spondent in a proceeding alleging a violation of Section 8(a)(5) is 

not entitled to relitigate issues which were or could have been 

4/ 

litigated in a prior representation proceeding.- 

All issues raised by the Respondent in this proceeding were 
or could have been litigated in the prior representation proceeding, 
and the Respondent does not offer to adduce at a hearing any newly 
discovered or previously unavailable evidence, nor does it allege 
that any special circumstances exist herein which would require 
the Board to reexamine the decision made in the representation pro¬ 
ceeding. We, therefore, find that the Respondent has not raised any 
issue which is properly litigable in this unfair labor practice pro¬ 
ceeding. We shall, accordingly, grant the Motion for Summary 
Judgment. 

On the basis of the entire record, the Board makes the following: 

Findings of Fact 

I. The Business of the Respondent 

The Respondent is, and has been at all times material herein, 
a corporation duly organized under, and existing by virtue of, the 
laws of the State of Tennessee. At all times material herein, Re¬ 
spondent has maintained a retail store located at 1915 Third Avenue, 
in the city of New York, and State of New York, and several other 
retail stores, in the city of New York, as well as retail stores 

4/ See Pittsburgh Plate Glass Co. v. N. L. R. B. , 313 U.S. 146, 

162 (1941); Rules and Regulations of the Board, Secs. 102.67(f) 
and 102.69(c). 
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located throughout the country, where it is, and has been at all 
times material herein, engaged in the sales of general merchan¬ 
dise. During the past year, which period is representative of its 
annual operations generally, Respondent, in the course and con¬ 
duct of its business operations sold and distributed merchandise 
in excess of $500,000, of which products valued in excess of 
$50,000 were purchased directly from suppliers located outside 
of the State of New York. 

We find, on the basis of the foregoing, that Respondent is, and 
has been at all times material herein, an employer engaged in com¬ 
merce within the meaning of Section 2(6) and (7) of the Act, and that 
it will effectuate the policies of the Act to assert jurisdiction herein. 

II. The Labor Organization Involved 

District 65, National Council Distributive Workers of America, 
is a labor organization within the meaning of Section 2(5) of the Act. 

m. The Unfair Labor Practices 
A. The Representation Proceeding 
1. The unit 

The following employees of the Respondent constitute a unit 
appropriate for collective-oargaining purposes within the meaning 
of Section 9(b) of the Act: 

All employees employed by the Respondent at its retail 
store located at 1915 Third Avenue, New York, New York, 
including cashiers, porters, maintenance, stock, food service, 
sales and office clerical employees, but excluding all display 
employees, professional employees, guards and supervisors 
as defined in the Act. 
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2. The certification 

On May 5, 1972, a majority of the employees of Respondent 
in said stipulated unit, in a secret ballot election conducted under 
the supervision of the Regional Director for Region 2, designated 
the Union as their representative for the purpose of collective bar¬ 
gaining with the Respondent. The Union was certified as the 
collective-bargaining representative of the employees in said unit 
on July 12, 1973, and the Union continues to be such exclusive repre¬ 
sentative within the meaning of Section 9(a) of the Act. 

B. The Request To Bargain and 
Respondent’s Refusal 

Commencing on or about July 17, 1973, and at all times there¬ 
after, the Union has requested the Respondent to bargain collectively 
with it as the exclusive collective-bargaining representative of all 
the employees in the above-described unit. Commencing on or about 
July 20, 1973, and continuing at all times thereafter to date, the 
Respondent has refused, and continues to refuse, to recognize and 
bargain with the Union as the exclusive representative for collective 
bargaining of all employees in said unit. 

Accordingly, we find that the Respondent has, since July 20, 

1973, and at all times thereafter, refused to bargain collectively 
with the Union as the exclusive representative of the employees in 
the appropriate unit, and that, by such refusal, Respondent has en¬ 
gaged in and is engaging in unfair labor practices within the meaning 
of Section 8(a)(5) and (1) of the Act. 

IV. The Effect of the Unfair Labor 
Practices Upon Commerce 

The activities of Respondent set forth in section HI, above, 
occurring in connection with its operations described in section I, 
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above, have a close, intimate, and substantial relationship to 
trade, traffic, and commerce among the several States and 
tend to lead to labor cusputes burdening and obstructing commerce 
and the free flow of commerce. 

V. The Remedy 

Having found that Respondent has engaged in and is engaging 
in unfair labor practices within the meaning of Section 8(a)(5) 
and (1) of the Act, we shall order that it cease and desist there¬ 
from, and, upon request, bargain collectively with the Union as 
the exclusive representative of all employees in the appropriate 
unit, and, if an understanding is reached, embody such understand¬ 
ing in a signed agreement. 

In order to insure that the employees in the appropriate unit 
will be accorded the services of their selected bargaining agent for 
the period provided by law, we shall construe the initial period of 
certification as beginning on the date Respondent commences to 
bargain in good faith with the Union as the recognized bargaining 
representative in the appropriate unit. See Mar^Jac Poultry Com¬ 
pany, Inc. , 136 NLRB 785; Commerce Company d/b/a Lamar 
Hotel, ? 40 NLRB 226, 229, enfd. 328 F.2d 600 (C.A. 5), cert, 
denied 379 U.S. 817; Burnett Construction Company , 149 NLRB 

1419, 1421, enfd. 350 F.2d 57 (C.A. 10). 

The Board, upon the basis of the foregoing facts and the entire 

record, makes the following: 

Conclusions of Law 

1. S. H. Kress & Company is an employer engaged in com¬ 
merce within the meaning of Section 2(6) and (7) of the Act. 

2. District 65, National Council Distributive Workers of 
Ajnerica is a labor organization within the meaning of Section 2(5) 

of the Act. 





















79 


3. All employees employed by the Respondent at its retail 
store located at 1915 Third Avenue, New York, New York, includ¬ 
ing cashiers, porters, maintenance, stock, food service, sales 
and office clerical employees, but excluding all display employees, 
professional employees, guards and supervisors as defined in the 
Act constitute a unit appropriate for the purposes of collective bar¬ 
gaining within the meaning of Section 9(b) of the Act. 

4. Since July 12, 1973, the above-named labor organization 
has been and now is the certified and exclusive representative of 
all employees in the aforesaid appropriate unit for the purpose of 
collective bargaining within the meaning of Section 9(a) of the Act. 

5. By refusing on or about July 20, 1973, and at all times 
thereafter, to bargain collectively with the above-named labor 
organization as the exclusive bargaining representative of all the 
employees of Respondent in the appropriate unit, Respondent has 
engaged in and is engaging in unfair labor practices within the mean¬ 
ing of Section 8(a)(5) of the Act. 

6. By the aforesaid refusal to bargain, Respondent has inter¬ 
fered with, restrained, and coerced, and is u urfering with, 
restraining, and coercing, employees in the exercise of the rights 
guzuanteed them in Section 7 of the Act, and thereby has engaged 
in and is engaging in unfair labor practices within the meaning of 
Section 8(a)(1) of the Act. 

7. The aforesaid unfair labor practices are unfair labor prac¬ 
tices affecting commerce within the meaning of Section 2(6) and (7) 
of the Act. 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, 
as amended, the National Labor Relations Board hereby orders 
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that Respondent, S. H. Kress & Company, New York, New York, 
its officers, agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively concerning rates of pay, 
wages, hours, and other terms and conditions of employment with 
District 65, National Council Distributive Workers of America, 
as the exclusive bargaining representative of its employees in the 
following appropriate unit: 

All employees employed by the Respondent at its 
retail store located at 1915 Third Avenue, New York, 

New York, including cashiers, porters, maintenance, 
stock, food service, sales and office clerical employees, 
but excluding all display employees, professional employees, 
guards and supervisors as defined in the Act. 

(b) In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed 
them in Section 7 of the Act. 

2. Take the following affirmative action which the Board finds 
will effectuate the policies of the Act: 

(a) Upon request, bargain with the above-named labor organ¬ 
ization as the exclusive representative of all employees in the 
aforesaid appropriate unit with respect to rates of pay, wages, 
hours, and other terms and conditions of employment, and, if an 
understanding is reached, embody such understanding in a signed 
agreement. 

(b) Post at its retail store located at 1915 Third Avenue, New 

5/ 

York City, copies of the attached notice marked ’’Appendix." - 

57 In the event that this Order is enforced by a Judgment of a 

United States Court of Appeals, the words In the notice reading 
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Copies of said notice, on forms provided by the Regional Director 
for Region 2, after being duly signed by Respondent's representative, 
shall be posted by Respondent immediately upon receipt thereof, 
and be maintained by it for 60 consecutive days thereafter, in con¬ 
spicuous places, including all places where notices to employees 
are customarily posted. Reasonable steps shall be taken by Re¬ 
spondent to insure that said notices are not altered, defaced, or 
covered by any other material. 

(c) Notify the Regional Director for Region 2, in writing, 
within 20 days from the date of this Order, what steps have been 
taken to comply herewith. 

Dated, Washington, D.G. March 26, 1974. 

John H. Fanning, Member 
Ralph E. Kennedy, Member 
John A. Penello, Member 

(SEAL) NATIONAL LABOR RELATIONS BOARD 


1/ (Continued) "POSTED BY ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD" shall read "POSTED PURSUANT TO A 
JUDGMENT OF THE UNITED STATES COURT OF APPEALS 
ENFORCING AN ORDER OF THE NATIONAL LABOR RELA¬ 
TIONS BOARD." 
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APPENDIX 

NOTICE TO EMPLOYEES 

Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 

WE WILL NOT refuse to bargain collectively concerning 
rates of pay, wages, hours, and other terms and conditions of 
employment with District 65, National Council Distributive Work¬ 
ers of America, as the exclusive representative of the employees 
in the bargaining unit described below. 

WE WILL NOT in any like or related manner interfere with, 
restrain, or coerce our employees in the exercise of the rights 
guaranteed them by Section 7 of the Act. 

WE WILL, upon request, bargain with the above-named Union, 
as the exclusive representative of all employees in the bargaining 
unit described below, with respect to rates of pay, wages, hours, 
and other terms and conditions of employment, and, if an under¬ 
standing is reached, embody such understanding in a signed agree¬ 
ment. The bargaining unit is: 

All employees employed by the Respondent at its retail 
store located at 1915 Third Avenue, New York, New York, 
including cashiers, porters, maintenance, stock, food service, 
sales and office clerical employees, but excluding all display 
employees, professional employees, guards and supervisors 
as defined in the Act. 

S. H. KRESS & COMPANY 
(Employer) 

'(Representative) (Title) 


Dated 
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This is an official notice and must not be defaced by anyone. 

This notice must remain posted for 60 consecutive days from 
the date of posting and must not be altered, defaced, or covered 
by any other material. 

Any questions concerning this notice or compliance with its 
provisions may be directed to the Board's Office, 36th Floor, 
Federal Building, 26 Federal Plaza, New York, New York 10007, 
Telephone 212--264-0306. 
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Seiigman & Seligman 
' Attorneys 

May 11, 1972 

Mr. Ivan C. McLeod 
Regional Director 
National Labor Relations Board 
Region 2 

Federal Building - Room 3614 

26 Federal Plaza 

New York, New York 10007 

Re: S. H. Kress & Company 
Case No. Z-RC-15824 

Dear Mr. McLeod: 

Pursuant to Section 102.69 of the Board's Rules and Regula¬ 
tions, S. H. Kress & Company, the Employer, hereby files these 
objections to the conduct of the election and to the conduct affect¬ 
ing the results of the election held on May 5, 1972. 

1. The union engaged in deliberate trickery and mis¬ 
representations of material facts such as, among 
other other things, the amount of union dues and 
other charges, wage increases, benefits, pay rates 
and pay plans in union facilities, union benefits and 
services, and other false and misleading statements 
in literature, in verbal statements and other cam¬ 
paign media, and reiterated such misrepresentations 
at a time and in such a manner that they could not be 
answered; and coerced and intimidated the employees 
and so lowered campaign standards that the uninhib¬ 
ited desires of the employees could not be determined. 

2. For the purpose of improperly and unlawfully influ¬ 
encing the outcome of the election, the union, its 
agents, representatives and others, circulated false 
and misleading information about the Employer and 
other material facts, and injected extraneous issues 
designed to insul racial discrimination and hatred 
into its organizing campaign. 


\ 
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Mr. Ivan C. McLeod May 11, 1972 

Page Two 

3. The union, its agents, representatives and others, 
coerced employees by threats of physcial injury, 
economic harm and other types of threats and har- 
rassment, including the threat of outside group force, 
and by offering and giving unlawful inducements, 

* benefits and other things of value to force or induce 
employees to vote for the union. 

4. The union, its agents, representatives and others, 
engaged in activity designed to convince the employees 
that the Federal and local governments, its agents 
and representatives, favored the union and desired 
the employees to vote for the union. 

5. The union, its agents, representatives and others, 
engaged in electioneering and other interference in 
and around the polling places during the voting. 

6. The union, its agents, representatives and others, 
coerced the employees into voting for the union by 
falsely implying that the union had ways of knowing 
how the employees voted and induced employees to 
vote for the union by spreading false rumors of vic¬ 
tory in advance of the election returns and promising 
employees other benefits upon the occurrence of a 
union victory. 

7. The employees could not make free and uninhibited 
choices in this election because supervisors’ actions 
in support of the union was such as to coerce the em - 
ployees. 

8. The election was improperly conducted because of the 
participation, instigation and sponsorship of the union 
by supervisors. The failure of the Board to dismiss 
this proceeding and to continue to process this case 
and hold an election in the face of the supervisory par¬ 
ticipation on behalf of the union was improper and con¬ 
trary to reported Board precedent. 
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May 11, 1972 



M.'. Ivan C. McLeod 
Page Three 

By this and other proscribed conduct, both individually and 
collectively as a course of conduct, the election was interfered 
with and the employees were prevented from making a free and 
untrammeled choice in the election, and said election should be 

set aside. 


Respectfully submitted 

SELIGMAN & SELIGMAN 
Attorneys for the Employer 

/s/ Madeline Balk 


MB:dn 


* 


* 


* 


* 


* 





















87 



EMPLOYER'S REQUEST FOR REVIEW OF THE REGIONAL 
DIRECTOR'S SUPPLEMENTAL DECISION DATED 
_ JULY 28, 1972 _ 

Pursuant to Sections 102.69 and 102.67 of the Board's Rules 
and Regulations, as amended, S. H. Kress & Company, the Em¬ 
ployer herein, respectfully requests review of the Supplemental 
Decision issued in this proceeding by the Regional Director for 
the Second Region on July 28, 1972. 

In the Supplemental Decision, the Regional Director, without 
a hearing on substantial and material issues of fact, discredited 
the Employer's witnesses, made certain findings of fact based on 
unsupported Union claims which are directly contrary to the facts 
on the record, failed to resolve major issues of fact raised by the 
investigation, failed to make a full and complete investigation on 
the issues involved, and failed to consider evidence proferred by 
the Employer. Moreover, in said Supplemental Decision, the 
Regional Director departed from existing Board precedent in reach 
ing certain conclusions of law, erred in the application of Board 
policies and failed to rely on existing precedent in his Decision. 
Accordingly, since the Supplemental Decision: 

1. Raises substantial questions of law and policy 

' 

because of the absence of or departure from officially re- 

■ 

ported Board precedent, 

2. Is clearly erroneous on the record on substantial 
factual issues and such errors prejudicially affect the rights 
of the Employer, 

3. Fails to direct a hearing on substantial and material 
factual issues and such failure has resulted in prejudicial 
error, and 











4. Demonstrates that tnere exist compelling reasons 
for reconsideration of an important Board policy, 
the Employer respectfully requests that the Board review and set 
aside the Regional Director’s Supplemental Decision and vacate 
the challenges to the ballots of Elvira Gould ind Bt *nar(lo Martinez, 
uphold the challenges to the ballots of Sonia Morales, Maria Aviles 
and Carmen Valentin and, after a revised tally of ballots has been 
served, if it is found that the majority of the ballots have been cast 
for the Union, direct that a new election be conducted or, in the 
alternative, direct that a hearing be held before an impartial Trial 
Examiner, so that the evidence previously overlooked by the Re¬ 
gional Director may be adequately considered, and to resolve the 
substantial and material factual issues involved. 

A. THE CHALLENGES 
1. Bernardo Martinez 

While the challenge to the ballot of Bernardo Martinez is treated 
at the end of the Regional Director’s Supplemental Decision, we have 
reversed the order because the determinations with respect to 
Martinez are so clearly contrary to the law and the facts, and so 
patently biased against the Employer, that it reflects on the Regional 
Director's disposition of the other challenges. 

In the case of Martinez, the Regional Director made unilateral 
determinations of material facts directly contrary to the facts on 
the record and/or based his finamgs on alleged information never 
brought to the attention of the Employer, and which a full and fair 
investigation would have revealed was inaccurate or untrue. 

The Regional Director incorrectly states that the Union chal¬ 
lenged Martinez' vote on the grounds that his duties are primarily 
those of a managerial and/or security employee (Supp. Dec. p. 19). 
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On the contrary, the only basis given by the Union for challenging 
Martinez’ vote was to claim that he was a guard. This claim was 
brought to the Employer’s attention two days before the election 
by a Board agent who telephoned the Employer’s attorney, advis¬ 
ing that the Union claimed that Martinez was a guard performing 
the same duties as Alfonso Narvaez. 

According to the Board agent, it was the Union's position that 
if Martinez was permitted to vote, the Union wanted Narvaez to 
vote. The Employer explained that Martinez was not a guard but 
was employed as an experienced stockman and was eligible to vote, 
while Narvaez was a guard and ineligible. 

Again, during the pre-election conference immediately pre¬ 
ceding the election, as is shown in the affidavit of Frank Marks 
annexed hereto (Employer’s Exhibit 1), the Union again reiterated 
its claim that Martinez was a guard. No other reason was given 
to the Employer for challenging his vote, nor was any other reason 
given at any time throughout the entire investigation prior to the 
issuance of the Supplemental Decision. 

We submit that the Employer was never apprised that the 
Regional Director was considering excluding Martinez from the 
unit on the grounds that he was a managerial employee and, as can 
be seen, he was not a managerial employee and his work and inter¬ 
ests were closely allied to those of the employees included in the unit. 

* -The Employer'had not included Alfonso Narvaez on the eligibil¬ 

ity list because he was clearly a guard and, in addition, was not 
even employed on the eligibility date. Nevertheless, Narvaez 
came in to vote and his vote was challenged by the Board agent 
because he was not on the list. During the course of the invest¬ 
igation on the challenges, the Union withdrew its attempt to have 
Narvaez' vote counted. 


i 
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The evidence presented by the Employer to the Regional Direcotr 
shows that Martinez was transferred to the Third Avenue store 
because the store needed an experienced stockman. His duties 
involved the receiving of freight deliveries and all necessary paper 
work involved in matching the actual merchandise received with the 
invoices for such merchandise. He was also responsible for the 
orderly arrangement of incoming stock by proper departments and 
for maintaining the stockroom in a neat and orderly fashion, so stock 
could be moved to the proper departments. He also ticketed the 
merchandise and carried the merchandise from the stockroom to the 
sales floor. He arranged the merchandise on the counters on the 
sales floor. He performed general maintenance work throughout the 
store and in the food department. He had no authority or responsi¬ 
bility to enforce against employees or other persons rules to protect 
the property of the Employer or to protect the safety of the Em - 
ployer's premises. Yet, the Regional Director does not even men¬ 
tion this. Instead, the Regional Director finds that Martinez per¬ 
forms elements of ''managerial" and "guard" functions because he 
spends a large part of his time on the selling floor responding to 
bells that are rung by sales people seeking r ssistance and getting 
change for cash registers, and he can sign for refunds and can han¬ 
dle "voids". Without checking with the Employer, the Regional 
Director makes the incorrect finding that only supervisory or 
managerial employees have this authority (Supp. Dec. p. 19). 

Since the Regional Director never brought to the Employer's 
attention the allegations tnat only supervisory or managerial em¬ 
ployees have the authority to perform some of the duties performed 
by Martinez, the Employer has attached hereto an additional affidavit 
of Frank Marks, the store manager, setting forth the correct facts. 
Contrary to the Regional Director, Mr. Marks points out that with 
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respect to the function of responding to bells that are rung by 
sales people seeking assistance and getting change for cash 
registers, the following employees who voted in the election 
without challenge perform these functions more frequently than 
Martinez: Yolande Zambianchi, Susie Diaz, Martha Machuca, 

Mary Gomez, Gloria Velasquez and Lydia Matias. As to signing 
for refunds, Delia Melendez and Gloria Velasquez, employees in 
the unit who voted without challenge, and, currently, Elva Otero, 
another non-supervisory employee, do this. Melendez and 
Velasquez, who performed this function at the time of the election, 
and now Elva Otero, sign for refunds without prior approval by 
any supervisor. On the other hand, Martinez had to get the prior 
approval of the store manager or assistant manager before he 
could sign for refunds. Mr. Marks’ affidavit further shows that 
the Regional Director’s claim that Martinez could handle voids 
was incorrect. The Regional Director’s further statement that 
Martinez’ wages exceed those of regular stockroom employees is 
also inaccurate. As Mr. Marks’ affidavit shows, Martinez' wages 
were 40 cents an hour below those of the former experienced stock- 
man who voted in the prior election held at this store, without chal¬ 
lenge (Marks' Aff., Employer's Exh. 1). 

Not only are the findings on which the Regional Director bases 
his determination that Martinez performs elements of "managerial” 
and "guard” functions incorrect, but even if these findings were 
accepted arguendo, they would still be insufficient to establish that 
Martinez was either a managerial or guard employee or that his^ 
interests do not lie substantially with the employees in the unit. 


The Regional Director for some unexplained reason makes 
reference to some duties Martinez performed when he was 
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The Board has defined managerial employees as those who 
formulate, determine ana effectuate an Employer's policies. 

American Federation of Labor, etc. , 120 NLRB 969, 973. Such 
duties as responding to sales clerks’ bells and getting change for 
casn registers, signing for refunds or even handling "voids" 
clearly do not come within this definition of managerial duties. 

In fact, the Board has specifically found that employees perform¬ 
ing these functions are not managerial, and has ruled them eligible 
to vote in regular store-wide units similar to the case at bar. 

Thus, in Eastern Camera and Photcr Corp ., 140 NLRB 569, 
570-571, the Board ruled that store managers who can make refunds 

* employed uTanother store, at a period prior to the filing of the 
petition in this cas~ (Supp.Dec.p. 19). Since this involved 
another job at another location at a time not involved in this 
proceeding, it is clearly irrelevant to this proceeding since it 
is only Martinez’ job duties during the relevant dates preceding 
and at the time of the election at the store involved which would 
determine whether or not he was an eligible voter. The Regional 
Director refers to the fact that prior to Martinez’ transfer to 
the Third Avenue store, Martinez spent two or three days work¬ 
ing as a security man at another store. The security work re¬ 
ferred to involved watching the store for shoplifters. We can 
only assume tms reference was injected to color the picture, 
since the record shows that Martinez was transferred out of this 
position by mid-February 1972 (Supp.Dec. 1.19), before the 
petition was even filed in this case, and it is undisputed that 
Martinez performed no such duties at the Third Avenue Store. 
However, since the picture has already been colored by this 
irrelevant reference, M;.rtinez* further statement that he per¬ 
formed these duties for a period of only several months during 
his 9 to 10 years employment with the Company, and that his 
principal job was that of stockman, is annexed hereto (Employ¬ 
er's Exh. 2). 
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to customers and distribute petty cash were not managerial em¬ 
ployees, and included them in the unit of all office clerical, stock 
control, production, maintenance and sales employees sought by 
the Union. 

In F. W. Woolworth, 188 NLRB No. 119, a sales floor super¬ 
visor whose duties included handling lay-aways, making refunds, 
approving checks paid by customers for their purchases, keeping 
the keys to the cash drawer and making change at the request of 
the salesgirls, was held eligible to vote. Again, in Florsheim 
Retail Boot Shop, 80 NLRB 1312, the store managers were held 
eligible to vote even though their job duties included handling the 
customers* complaints, having charge of the stock book and store 
records, writing stock and factory production orders, and making 
bank deposits. It is apparent that the duties on which the Regional 
Director relies for his holding that Martinez was a managerial em¬ 
ployee are far more limited than the duties of the employees who 
were ruled eligible to vote in the cited cases. 

Since it is clearly evident that none of the duties described by 
the Regional Director involved any elements of guard functions, no 
further discussion is necessary. 

The Regional Director's final conclusion that Martinez* interests 
do not lie substantially with the employees in the unit (Supp.Dec. p.20) 
is similarly unwarranted by the record. As Mr. Marks' affidavit 
shows, Martinez is paid an hourly rate, he receives overtime, he gets 
the same fringe benefits as all other employees in the unit, he works 
the same hours under the same supervision and performs his work 
on the selling floor or stock areas in close proximity with other unit 
employees. The duties which the Regional Director points to as the 
basis for excluding Martinez actually demonstrate that Martinez has 
a close community of interests with the other unit employees. The 
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work of responding to bells rung by the sales people seeking as¬ 
sistance, getting change for cash registers and signing for refunds, 
which obviously are performed directly on the selling floor, are 
clearly a direct extension of the sales duties of selling employees 
who are included in the unit. The Regional Director himself points 
out that Martinez spends a large part of his time on the selling 
floor (Supp.Dec.p. 19). 

Thus, even were we to accept the Regional Director’s descrip¬ 
tion of the duties performed by Martinez, it is clear that they are 
neither managerial nor guard duties and his interests are closely 
allied with those of the other employees in the unit. Accordingly, 
the challenge to his ballot should be overruled and his vote should 

be opened and counted. 

2. C ar m en V alent in 

Once again, the Regional Director's Recital of the facts ignores 
the evidence submitted by the Employer. The evidence demonstrates 
that Valentin advised a supervisor that she was quitting her job. 

The reason she gave was that her daughter was returning to work as 
a secretary and wcuia make more money than she did. For that 
reason, Mrs. Valentin advised the supervisor that it would be more 
practicable for her to stay home and take care of her daughter s 
baby. Before the cut-off date for eligibility, Mrs. Valentin gave 
the store manager two weeks notice of her resignation and left her 

employment at the end of the notice period. 

The Regiona* Director did not bring to the Employer's attention 
the contention that Valentin was on a paid vacation after she left, 
rather than being a voluntary quit as the facts demonstrate. Since 
the Regional Director apparently relies on the fact that Mrs. Valentin 
received vacation pay, we are annexing hereto affidavit of the Company's 
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Director of Manpower (Employer’s Exhibit 3), showing that it is 
the Company’s established practice when an employee who has been 
employed for six months as of February 1 resigns and such resig¬ 
nation takes effect after February 1, to pay vacation pay at the time 

of separation. 

We respectfully submit that under these circumstances Carmen 
Valentin must be found to have quit her employment prior to the 
election date and, therefore, the challenge to her ballot should be 

upheld. 

3. Sonia Morales and Maria Aviles 

The Regional Director, in making his findings concerning the 
duties of these two display department employees, completely ig¬ 
nores the evidence submitted by the Employer. 

Li the Supplemental Decision (p. 18), the Regional Director 
attempts to make it appear that on March 15, 1972 Maria Aviles 
was summarily told she was to make sales signs. In actuality, the 
evidence submitted to the Regional Director reveals that the prior 
employee in the display department had left the Company’s employ 
in the latter part of December. Subsequently, since Maria Aviles 
had requested the opportunity to do display work and an additional 
worker was needed in display, she was transferred to the display 
department on March 15, 1972. When the work load in the display 
department increased further, Soniz Morales also transferred to the 

display department on April 8, 1972. 

The work in the display department consists of more than just 
making signs, as the Supplemental Decision attempts to make it 
appear, and, contrary to the statements in the Supplemental Decision, 
after Morales and Aviles had transferred to the Display Department, 
they did not spend any time selling merchandise and dealing with 
customers in the store. 
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Since the Regional Director never apprised the Employer 
of these contentions, we have appended hereto an additional state¬ 
ment by Frank Marks showing that during his tenure as store man¬ 
ager, Aviles and Morales did not spend any time selling after their 
transfer to the display department (Frank Marks’ Affidavit, Em¬ 
ployer Exh. 1). Since Marks was the store manager from March 
29 to August 27, 1972, this establishes that Avilez and Moralez did 
not perform selling work during the critical period including the 
election date and the weeks immediately preceding it. It further 
establishes that during the critical period and, in fact, up to last 
week, the work performed by Aviles and Morales was not a dual 
function job. 

Marks' affidavit also shows, contrary to the Regional Director, 
that work in the display department involves more than making signs. 
In his affidavit, Marks points out that during the times Morales and 
Aviles are not trimming windows, they do interior displays, dress 
mannequins and revamp counters for display purposes, as well as' 
make signs. Marks' affidavit also demonstrates that the Regional 
Director's finding that these employees have no discretion in the 
selection and method of display is incorrect. Marks specifically 
points oui that after training these employees have discretion in 
merchandising, planning and arranging the displays. (Frank Marks' 
Affidavit, Employer's Exh. 1). 

Berea Publishing Company , cited in the Supplemental Decision 
(Fn. 25, p. 19) is inapposite. That decision stands only for the prop¬ 
osition that an employee who regularly and continuously performs 
bargaining unit work will be included in the bargaining unit, even 
though he devotes less than 51% of his time to unit work. The evi¬ 
dence submitted by the Employer here demonstrates that Aviles and 
Morales do not spend from one-third to one-half of their time selling 
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merchandise and dealing with customers, as the Regional Direc¬ 
tor incorrectly found (Supp.Dec.p. 19), but that 100 percent of 
their time is spent in doing display department work. 

Accordingly, since Aviles and Morales are not dual service 
employees, and they work solely in the display department which 
was specifically excluded * from the voting unit, they were not in 
the unit on the election day and were, therefore, not eligible to vote. 
In view of these facts, the challenges to their ballots must be sus¬ 
tained. 


It is respectfully submitted that since the parties, with the 
Regional Director's approval, agreed to exclude the display 
department employees from the eligible unit for voting and 
the election was conducted in accordance with this stipulation, 
neither the Union nor the Regional Director can at this late 
date alter the agreement merely because the Union feels the 
votes of these excluded employees might be favorable to it. 



B. THE OBJECTIONS 


1. OBJECTION 1 

A. The Misrepresentations in the Union's Election Eve Leaflet. 

The evidence presented by the Employer during the investigation 
establishes that the Union intentionally misled the employees con¬ 
cerning its initiation fees and dues. 

Thus, in the handbill distributed by the Union as the employees 
were leaving work on the night before the election (Supp. Dec. At¬ 
tachment A), the Union stated: 

"As we have stated before at our meetings and we now 
confirm it to you on tuis nandbill -- the initiation fee to be a 
member of this Union is $5.00 and the dues are in proportion 
to your weekly salary." 

That this statement misrepresented the actual initiation fee and 
dues which employees would have to pay if they joined the Union 
was demonstrated by the Union’s own cc^atitution which the Employer 
submitted to the Regional Director. The pertinent provisions relat¬ 
ing to the initiation fees and dues are annexed hereto as Employer's 
Exhibit 4. 

The Union constitution, Part IV, Article A, Section 2, specifi¬ 
cally provides that the initiation fee shall be Twenty Dollars 
($20.00) except that the fee for part-time workers shall be Twelve 

Dollars ($12.00). 

In finding that the Union did not misrepresent the initiation 
fees, the Union and the Regional Director apparently rely on the 
sentence in the Union's constitution which states that the General 
Council may reduce the initiation fee for special organization pur¬ 
pose-. However, the Regional Director refers to no substantive 
evidence that the General Council had in fact reduce the initiation 
fee to $5.00 for "special organization purposes". 





Moreover, and more important, the leaflet deliberately fails 
to state that the $5.00 initiation fee applies only during the organ¬ 
ization period, and that once the Union is elected, the employees 
would have to pay an initiation fee of $20.00. 

Certainly, employees who have not joined the Union during the 
organizational campaign prior to the election would be less likely 
to vote for the Union if they knew that they would have to pay an 
initiation fee of $20.00 and not a $5.00 fee, which the Union untruth¬ 
fully assured them was the initiation fee they would be obliged to pay. 

The Union leaflet distributed at the last evening before the elec¬ 
tion also misrepresented to the employees the amount of dues they 
would have to pay. The leaflet states: 

"*** the dues are in proportion to your weekly salary." 
(Supp.Dec. Attachment A) 

In fact, the Union constitution provides that all monies due the Union 
constitutes dues. 

Part IV, Article C, Section 2(b)(4) provides: 

"All initiation fees, assessments, fines, or other oblig¬ 
ations owed by any member to the Union shall be merged with 
and become part of the dues owing by that member." 

The constitution provides, Part IV, Article C, Section 1(a), 
that members absent from a meeting shall be required to pay a fine 
of $1.00 for every such absence. Clearly, this is not in proportion 
to the member’s weekly salary, as the Union leaflet led the employ¬ 
ees to believe. The constitution, Part IV, Article B, Section 5(a), 
requires that every member must pay "inactive dues" of $5.00 per 
year at the time he or she becomes inactive. This, again, is not in 
proportion to the employee's weekly salary. Part IV, Article C, 
Section 2(a)(1) provides that minimum dues for members employed 
part-time in Union shops shall be $2.00 per month. Part IV, Article 




100 


C, Section 2(a)(2), requires that members who are not employed 
in a Union shop or who are ill or absent from employment must 
pay Union dues of $2.00 a month. Again, these are dues which 
are not in proportion to the member's weekly salary. 

Part IV, Article C, Section 2(a)(3), provides that members 
who receive welfare benefits or sick pay from any source shall pay 
dues on the amount of welfare benefits and sick pay received. Part 
IV, Article C, Section 2(a)(4), requires unemployed members to 
pay $1. 00 per month dues. Again, this is not in proportion to their 
weekly salary. Part IV, Article C, Section 3, requires that a dropped 
member, to be reinstated, must pay not only all his or her financial 
obligations to the Union, but also a reinstatement fee of not less than 
$20.00. Since this becomes merged with and part of dues owing by 
that member, such taxes, assessments and reinstatement fees con¬ 
stitute dues under the terms of the constitution, and are clearly not 
in proportion to the member's weekly salary. 

The Regional Director's conclusion that there was no misrepre¬ 
sentation concerning dues because the initiation fee was "correctly 
publicized as a fixed figure" (Supp.Dec.p.4) is erroneous upon its 
face. The thrust of the Employer's position is that the Union concealed 
from the employees the fact that the initiation fee, as well as all the 
other obligations and charges, became merged into the dues obligation. 
Accordingly, the Union's assurance to the voters that they would only 
have to pay dues in proportion to their earnings was not corrected by 
the fact that the Union mentioned initiation fees as a fixed sum with¬ 
out also explaining that employees would be held liable for initiation 
fees as dues. 

Moreover, in view of the substantial list of financial obligations 
which become merged into dues, the Union's specifying only one of 






these items as a fixea sum does not correct the misrepresentation 
as to the others. In addition, as has been shown, the Union mis¬ 
represented the amount of the initiation fee itself. 

The Regional Director’s next conclusion that the Union’s failure 
to advert to the fact that all monies due the Union constitute dues 
is merely an ambiguity and not a misrepresentation "in effect sweeps 
such misrepresentation under the rug." Collins & A ikman Corp. v. 

NLRB, 383 F.2d 722, 727 (C.A.4). 

Obviously, if the employees realized that they could become 
obligated as a condition of employment to pay substantial additional 
amounts of money over and above an amount proportionate to their 
weekly salary, they would be less likely to vote for the Union. 

The Union's misrepresentation was heightened by the explanation 
in the Union's election eve leaflet that the dues were needed to support 
the organization, a basis which the employees might be willing to 
accept. But they might not be agreeable to pay dues for fines for not 
attending membership meetings, assessments on their welfare pay¬ 
ments and sick pay, and any taxes and assessments which the Union s 
General Council might adopt. 

The most patently preposterous conclusion of the Regional Direc¬ 
tor is that the employees could evaluate the issue of dues and as¬ 
sessments because the Employer had explained the Union’s dues and 

assessments in a previously issued leaflet. 

It must be borne in mind that such matters as Union initiation 
fees and dues are matters concerning which the Union has special 
knowledge, so that the Union's misrepresentation would carry par¬ 
ticular weight with the employees because they were spoken by the 
one in an authoritative position to know the truth. Not only would 
the employees be more likely to believe the Union’s explanation of its 
own dues and initiation fees, but it will be noted that the Union s 
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election eve leaflet branded the Employer's explanations as "lies". 

The Union explains that it issued the leaflet because of the Com¬ 
pany’s ’’tricks and lies”. It then goes on to state that the Company's 
mention of dues and initiation fees "is just another lie". In one way 
or another, the Union calls the Company a liar at least five times in 
this leaflet, and the entire tenor of the leaflet is that the Employer 
is not to be believed. 

When it is realized that the Union waited until the eve of the 
election to issue its leaflet contradicting the Employer's attempted 
explanation* of the Union's dues and initiation fees so that even if the 
employees would believe it, the Employer was not in a position to 
reply, it is apparent that the employees had no opportunity to or 
could not reasonably evaluate the issue, as the Regional Director 
incorrectly concludes. (Supp.Dec.p.4). 

Such conduct by the Union was particularly condemned by the 
Board in Gummed Products Company , 112 NLRB 1092, 1094, where 
the Board vacated an election when the Union repeated on the eve of 
the election misrepresentations in the face of contradictions by the 
Employer. The Board stated: 

"The Petitioner's false statements of fact . . . repeated on 
the very eve of the election in the face of a direct contradiction 
by the Employer, were entitled to greater than ordinary weight. 
Under the circumstances of this case, the Board is of the 
opinion that the Petitioner's conduct exceeded the limits of 
legitimate propaganda and lowered the standards of campaigning 

* The Regional Director was advised that the Employer's explana¬ 
tion was distributed eight days prior to the election, yet the 
Union waited until the eve of the election to come out with its 
leaflet contradicting the Employer's explanation. 
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to a level which impaired the free and untrammeled ex¬ 
pression of choice by the employees herein." 

The Board has held that the cost of joining and remaining mem¬ 
bers in a union "are very important matters to employees". 

The Trane Company , 137 NLRB 1506, 1509. See, also, Bata Shoe 
Company, 116 NLRB 1230, 1242.* 

The misrepresentations concerning the Union’s dues and init¬ 
iation fees separately are sufficient to invalidate the election. To¬ 
gether, these misrepresentations utterly distorted the costs of 
Union membership and benefits to the employees. As it has been 
shown that these misrepresentations concern matters of vital concern 
to prospective Union members, that they are matters concerning which 
the Union has special knowledge of the true facts, that the Union's 
misrepresentations carried particular weight as spoken by one in an 
authoritative position to know the truth, that the employees had no 
way of gaining independent knowledge of the falsity of the Union claims, 
that the misrepresentations were so timed to prevent any reply by 
the Employer, the election should be set aside on this ground alone. 

B. Misrepresentations Concerning the District 65 Security 
Plan . 

The Employer submitted to the Regional Director affidavits of 
two employees to the effect that at Union meetings, Mario Abreu, 
the Union vice-president in charge of organizing the Kress store, 
or the man who was running the meeting, distributed a pamphlet 
describing the benefits in the District 65 Security Plan* and 

* In Bata Shoe Company , the decision to set aside the election 
because of misrepresentations concerning union dues was by 
a vote of 2 to 2. 

* The District 65 Security Plan is a health and welfare plan. 
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specifically told the employees that the Union had this plan in aH_ 
its contracts. 

Thus, the affidavit of one employee states as follows: 

"At the meeting, Mario Abreu, who was the chief Union 
man, told everybody present about the benefits of belonging 
to the Union. One of the main things I remember was Mr. 

Abreu telling us about benefits in the Union's Health and 
Welfare Plan. He gave out the papaphlets which were printed 
in both Spanish and English. The booklet was entitled 'RESUMEN 
DE BENEFICIOS BAJO EL PLAN DE SEGURIDAD DE DISTRITO 
65' Mr. Abreu told us that the Union had this plan in all its 
contracts. He said when the Union got into the Kress store, we 
would get these benefits." 

The other employee in an affidavit described the statement made 
by the Union as follows: 

"At one of the meetings, the Union man who was running the 
meeting handed out a booklet on benefits. I believe it was en¬ 
titled 'RESUMEN DE BENEFICIOS BAJO EL PLAN DE 
SEGURIDAD DE DISTRITO 65'. He told us that the Union 
guaranteed that we would get every one of the benefits in this 
booklet. He said the Union had this benefit provided for in 
every one of its contracts." 

Despite these affidavits, the Regional Director concluded that 
this evidence is insuffici* at to establish that the Union specifically 
told employees all its contracts contained its Security Plan. (Supp. 
Dec. p. 7) Apparently, the Regional Director came to this conclu¬ 
sion because Abreu denied making the statement, and because three 
other employees who had previously told the Employer's Director 
of Management that they had also heard Abreu make this statement 
would not say this to the Board agent (Supp. Dec. p. 4). Contrary to 
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the Regional Director, we submit that at the very least a con¬ 
flict of testimony is involved which requires a hearing before a 
final determination can be made. Certainly, it is not for the 
Regional Director to determine whom he will believe and whom he 
wiU not believe. He is not set up as a tribunal, but solely as an 

investigator in this proceeding. 

It is well settled that a Union claim that it has obtained cer¬ 
tain benefits in all its contracts constitutes grounds for setting 
aside an election if, in fact, there exists even one contract which 
does not contain such benefits. 

NLRB v. B ata Shoe Company (377 F. 2d 821, 830, 831 (C.A.4) 
is directly controlling both factually and legally upon the instant 
case. In that case, the Fourth Circuit Court of Appeals, with 
Supreme Court approval, held that an election was invalid where a 
union had falsely stated, in enumerating various contract benefits 
which it had gained in the New York area, that all such contracts 
provided free clinical care. In fact, it was shown that in at least 
one such contract in the New York area, no provision was made for 

these benefits. 

In refusing to enforce the bargaining order based on the elec¬ 
tion, the Fourth Circuit said: 

"In our opinion, any misrepresentation of fact in respect to 
medical benefits in the New York contracts would be 
material — for this is a matter of vital concern to the 
ordinary worker. 

* * * 

That all New York Union contracts contain superior health, 
pension gnd wage benefits, matters of importance to em¬ 
ployees . . . are . . . representations which when false 
may substantially prejudice a company.” 
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Similarly, in N. L. R. B. v. Bonnie Enterprises, Inc. , the 
union, as in thd present case, stated that M all of its contracts' 
contain certain benefits which, in fact, had been negotiated in 
only certain contracts. The court held in that case that the mis¬ 
representation that such benefits had uniformly been obtained in 
all area contracts invalidated the election. 

The Employer in the instant case presented evidence that in 
at least one contract, The National Letter Shop, the Union had not 
been successful in obtaining the District 65 Security Plan. Cer¬ 
tainly, it is a logical assumption, as the Employer pointed out, that 
the Security Plan was not part of this contract when the Union, in 
describing the National Letter Shop contract in its official newspaper 
omitted any reference to the Security Plan. In contrast to this, in all 
other contract settlements reported, the Union specifically set forth 
that the Security Plan was a term of the settlement. 

The Regional Director's summary dismissal of the evidence on 
the bald assertion by the Union that the National Letter Shop is a 
member of an association which has a contract with District 65 which 
contains the Security Plan, is unwarranted. It does not appear that 
the Regional Director ever saw this alleged contract, but merely 
accepted the Union's unsubstantiated claim that there was such a con¬ 
tract, and the contract contained such a provision. 

It will be noted that the report of the contract settlement which 
appeared on page 1 of the March 1972 issue of the Distributive 
Worker, the official Union organ, says nothing about the National 
Letter Shop being a member of any employer association under 
contract with the Union. A copy of this article is annexed hereto 
as Employer's Exhibit 5. 

The Employer has shown that the Union made substantial mis¬ 
representations about material facts which, if sustained, would 
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warrant invalidating the election. In rejecting this evidence on 
the basis of his own unilateral determinations of disputed fact, 
the Regional Director committed prejudicial error. We submit 
that at the very least, if this election is not vacated, a hearing 
should be directed at which the Employer would have the oppor¬ 
tunity to cross-examine witnesses and subpoena Union documents, 
as the prima facie case made before the Regional Director demon¬ 
strates that the Union misrepresented to the employees that it had 
obtained the District 65 Security Plan in all its contracts when, in 
fact, it does not have the Security Plan in all its contracts. 

2. OBJECTIONS 2 and 4 

The Employer excepts to the Regional Director’s refusal to 
find merit in Objections 2 and 4. 

A. Relevant Facts 

On or about Tuesday, May 2, 1972, Union Vice President Mario 
Abreu, who led the Union’s organizing campaign, brought U. S. Con¬ 
gressman Herman Badillo and Commissioner Irma Santaella of the 
New York State Human Rights Commission to personally visit the 
store (Supp. Dec. p.2). ’’The Distributive Worker” of May 1972 
(attached as Employer’s Exhibit 6) pointed out that Congressman 
Badillo and Commissioner Santaella told the workers to vote for the 
Union. As noted in the attached affidavit of Bernardo Martinez 
(Employer’s Exhibit 7), Mr. Badillo told the employees that ”if the 
Union won, they would get wage increases even though the Govern¬ 
ment had frozen everybody else’s wages. Mr. Badillo also told the 
employees that if the Union won the election, they would get a Puerto 
Rican manager in the store. ” Union organizer Mario Abreu ’’admits 
that Congressman Badillo may have made such statements because, 
as Abreu put it, ’’this is one of his many fights. ” (Supp.Dec. p. 8) 
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As noted by Martinez, when the Union organizer pointed to 
him as a Company man who would vote against the Union, "Con- 
gressman Badillo told me to vote for the Union, that I would get 
more money." In the subsequent affidavit submitted by Mr. 

Martinez to the Board, he pointed out that Congressman Badillo 
expressly advised the employees that there was no likelihood that 
the Company would close the store since three new Federal projects 
were scheduled to open in the area, thereby implying that doing as 
Badillo advised — vote for the Union — would aid the community 
by virtue of Mr. Badillo's high political office. 

The day prior to the election, the Union again stressed its 
close relationship to Congressman Badilxo in its leaflet distributed 
by the Union outside the store (Supp.Dec.p. 3, Attachment at p. 2). 
This leaflet states: 

We have been informed by the Honorable Congressman Kerman 
Badillo that there are three projects to be built and have been 
approved by the Federal, State and City Governments for this 
community, arid the Company realizes that when they are built, 
it will give further growth and more profits to the Company. 

The participation by Congressman Badillo and Commissioner 
Santaella in this election proceeding and the imposition of racial 
prejudice by Congressman Badillo by asserting that the Company 
discriminated against Puerto Ricans by failing to make them super¬ 
visors, and that the Company would not place a Puerto Rican into the 
position of store manager unless it was pressured by the Union (See 
Employer's Exhibit 7) -- together with his promise of benefits 
through the institution of three new projects in the area as a result 
of the Union's political clout — is plainly objectionable conduct that 
would have invalidated the election had such conduct been committed 
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by a high government official in favor of the Employer. This Board 
has invalidated election after election where the town officials 
whether they be Mayor or City Council have attempted to aid em¬ 
ployers by pointing to the economic benefits to the community if 
they voted No Union. See Universal Manufacturing Corp. of Miss¬ 
issippi , 156 NLRB 1459, Henry L. Siegel Co. , 172 NLRB No. 88, 

69 NLRB 1095 (1968), enforced as modified not here relevant, 417 
F.2d 1206 (C.A.6, 1969), cert, denied 398 U.S. 959, Dean Indus¬ 
tries, Inc. & Howard Stafford, Mayor of Pontotoc, Mississippi, 162 
NLRB 1078, 1092-1084 (1967); Proctor-Silex Corporation, 159 NLRB 
598 (1966). Certainly, if the Employer could be held liable for 
threats of the Mayor in Henry Siegel Co., supra , the Union should be 
held responsible for the statements alleging racial prejudice to the 
Company by Congressman Badillo as he walked through the premises 
accompanied by the Union organizer. For, as the Trial Examiner 
said, with the approval of the Board, in American Newspaper Guild, 
A FL-CIO, etc., 151 NLRB 1558 at p. 1568 (1965), the Union "must 
therefore bear responsibility for the actions of the persons of whom 
they made allies in their campaign as well as for the concurrent acts 
and conduct of their own officers [and] representatives." 

indeed, by placing stress on the racial composition of the em¬ 
ployees of the Employer, the Union by its ally, Congressman Badillo, 
plainly violated the Board's standards established in Sewell Manu¬ 
facturing Company, 138 NLRB 66 to evaluate election campaign prop¬ 
aganda on racial matters. As noted in Universal Manufacturing Corp . 
of Mississippi, supra, 156 NLRB at 1465, "the Board will not tolerate 
racial propaganda unless it meets the following conditions: the 
statements must be truthful, temperate, and germane to a party's 
position; and they must not 'deliberately seek to overstress and ex¬ 
acerbate racial feelings by irrelevant inflammatory appeals.' " 
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Thus, in the instar.v case, the Regional Director expressly 
found that Congressman Badillo's statement that the Company did 
not employ Puerto Ricans as supervisors, was plainly contrary to 
the facts, since the Employer did have Puerto Rican supervisors. 
Despute this untruthful statement, the Regional Director found this 
objection without merit (Supp. Dec. p.8). This finding is plainly 
contrary to the Boarn'o well settled rule that such false inflammatory 
racial statements "overstepped the bounds of permissible campaign¬ 
ing and so lowered these standards that the uninhibited desire of the 
employees could not be determined in the election." Universal Manu¬ 
facturing Corp. of Mississippi, supra , 156 NLRB at 1465. 

Similarly, the presence of Congressman Badillo and Commissioner 
Santaeila at the store three days before the election, and the Union's 
repeated stress that it was close to the "Honorable Congressman 
Herman Badillo" (Attachment A to Supp. Dec.) makes it clear that 
the Union and the Congressman attempted to influence the employees 
to vote for the Union by giving, as it were, the official Government 
imprimatur to the Union. This is no different than what occurred in 
Henry J. Siegel Co. v. NLRB, supra, 417 F.2d 1206, 1214 (1969) 
"where the employees knew that Keaton was the Mayor, and as such 
spoke for uie town ***. Consequently, the employees had it from 'the 
horse's mouth' that the town and the company were working in tandem 
for what they considered to be the best interests of the Company." 

In the case at bar, the only difference is that Congressman Badillo 
was in favor of the Union and the employees had it from "the horse's 
mouth", supra , that the Union and ostensibly the Federal government 
were working in tandem in support of the Union. This is plainly ob¬ 
jectionable conduct justifying the setting aside of the election. For 
the Courts and the Board have repeatedly recognized that in labor 
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matters, the government of the United States from Board agent 
to General Counsel and Chairman of the NLRB, are legally duty- 
bound to be completely neutral, and the government — whether it 
be Mayor or U.S. Congressman — should remain aloof from this 
very conflict area. See International Union of Electrical R & M 
Workers v. NLRB, 383 F. 2d 230, 233, N.Y. (C.A.D. C. 1967). 

3. OBJECTIONS 3 and 6 

The evidence submitted by the Employer in support of this 
objection demonstrates that the Union offered and actually gave 
economic inducements to the employees to convince other employ¬ 
ees to be for the Union, or to vote for the Union themselves. Yet, 
the Regional Director summarily dismissed all of these objections 
without advising the Employer of any contradictory evidence, with¬ 
out giving the Employer a chance to be heard, and without even con¬ 
sidering the facts on the record. 

Thus, the Employer presented evidence that several employees 
had received checks in various amounts paid by the Union during 
the Union's pre-election campaign during the critical period before 
the election. The Regional Director dismisses this objection with 
the summary statement that this payment was reimbursement for 
pay employees did not receive from the Employer (Supp.Dec. p.9). 

Not only did the Regional Director fail to apprise the Employer of 
this alleged explanation prior to the issuance of the Supplemental 
Decision, but the Regional Director's findings are actually contrary 
to the facts on the record. 

Annexed hereto as Employer's Exhibit 8 is a copy of the affidavit 
of one of the employees who received a payment from the Union. 

This affidavit was furnished to the Regional Director during the course 
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of the investigation. As can be seen, contrary to the finding of 
the Regional Director, the money received by this employee from 
the Union was not to reimburse him for any lost pay, but to induce 
him to make an appearance which could convince other employees 
to vote for the Union. 

We respectfully submit that the Board should not condone the 
granting of economic inducements to an employee to make it appear 
that the employee is a Union advocate, especially where the sole 
purpose is to influence other employees. 

Again, the Employer submitted evidence tnat an employee had 
been offered a free trip to Puerto Rico, together with other things, 
if he would support the Union. This employee explains in his affi¬ 
davit submitted to the Board agent that he was first approached by 
Mr. Abreu, the Union vice-president, while Abreu was in the store 
with Congressman Badillo, attempting to convince the employees to 
vote for the Union, in this encounter, Mr. Badillo called the em¬ 
ployee aside and told him that "If I would help him to get the Union 
into the store, he would take care of me." 

Two days later, on the day before the election, this same em¬ 
ployee was approached by two of the leading Union proponents in the 
store who told him that the Union had instructed them to transmit its 
offer that if he would vote for the Union, it would pay for a round trip 
to Puerto Rico with all expenses paid for seven days. This offer was 
repeated on the morning of the election. 

The Regional Director dismisses this objection because the Union 
witnesses involved deny making the offer (Supp.Dec. p. 10). 

We respectfully submit that since the Regional Director has 
evidence from one employee that such an offer was made to him, 
the fact that Union witnesses deny it does not warrant dismissing 
this objection out of hand. The denials merely raise questions of 
fact which require a hearing. 
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Again., in Objection 6, the Regional Director dismisses the 
Employer's objections that the Union unduly influenced voters by 
publicizing its arrangements for a victory party in advance of the 
election results. 

It is apparent that the Regional Director failed to consider 
this aspect of the Employer's election objections at all. Instead, 
the Regional Director completely ignores the evidence submitted 
by the Employer and accepts without question the contentions of 
the Union's vice-president as to what he said. Then, based solely 
on the Union's vice-president's statements, which are in conflict 
with those submitted by the Employer, the Regional Director finds 
that the Union's conduct did not impair the "laboratory conditions 
under which the election should be run". (Supp. Dec. p. 20). 

On the contrary, we respectfully submit that where prior to 
the closing of the polls, a party tries to make the employees believe 
that it has already won so that a vote against it would be useless, 
the laboratory conditions in which the election should have been con¬ 
ducted are destroyed and the election should be set aside. Stern 
Brothers , 87 NLRB 16. 

4. O BJECTION 5 * 

The Employer excepts to the Regional Director's failure to find 
that the actions of Mario Abreu, the chief Union representative, in 
stationing himself in the area of the information or service desk 
during the voting hours, and electioneering while the employees were 
going to vote, constituted grounds for invalidating the election. 

The election was conducted on the stockroom floor which would 
only be reached by a stairway leading off the aisle next to the in¬ 
formation desk. A diagram showing the information desk area is 
annexed hereto as Employer's Exhibit 8-a. To maintain the area 
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where the employees had to pass to vote free of electioneering 
by the parties, the Board agent designated the area around the 
bottom of the stairs including the area in front of and around the 
information desk off limits to all Company supervisors and Union 
representatives. All parties, including the Union representatives, 
agreed to this. The affidavit of the Employer's attorney who 
attended at the pre-election conferences and participated in this 
arrangement is amexed (Employer's Exhibit 9). 

The Employer presented evidence that in direct violation of 
his agreement and of the Board agent's instructions, Abreu sta¬ 
tioned himself in the no-electioneering area and electioneered 
among the employees as they were going to vote. 

The affidavit of George Culbertson, which is annexed hereto 
as Employer's Exhibit 10, shows that Abreu not ouly spoke to em¬ 
ployees in the no-electioneering area himself, but that he utilized 
the services of an off-duty employee, Alfonso Narvaez, to talk to 
other voters during voting hours. * Mr. Culbertson's testimony 
was substantiated by the testimony of Bernardo Martinez who not 
only saw Abreu taking to the employees while Abreu was in the 
no-electioneering area, but ne also heard Abreu tell employees to 
vote "Yes" at another time during the voting hours when employees, 

* The Regional Dlirector committed prejudicial error in rejecting 
the testimony of the employer's witnesses and dismissing this 
objection because Union witnesses denied that Abreu spoke to 
employees in the no-electioneering area. Culbertson's testimony 
was substantiated by Martinez and, as shown above, employee 
Fernandez testified that he was solicited by Abreu in the no¬ 
electioneering area as he was going to vote. At the very least, 
if there is a conflict in the evidence, this raises a substantial 
issue of material fact which should be resolved by a hearing. 

It is no, answer, as the Regional Director notes, that Culbert¬ 
son should have brought Abreu's action to the attention of a 
Board agent. Culbertson was merely obeying the Board agent's 
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on their way to work, had to pass by the lunch counter area next 
to the service desk wnere Abreu had stationed himself. 

Employee Fernandez also testified that Abreu spoke to him 
as he was going to vote and told him he was counting on him to 
vote for the Union. Abreu was standing right by the staircase 
leading up to the voting area, which places Abreu directly in the 
no-electioneering area when he solicited Fernandez' vote.* 

* -(Continued) instructions to stay away from the no-electioneering 

area. He could not himself approach the no-electioneering area 
without being guiltv of himself violating the Board agent s in¬ 
structions, and there was no Board agent in sight when Culbert¬ 
son observed Abreu violating the Board agent s instructions. 

* Prior to the issuance of the Supplemental Decision, the Em¬ 
ployer was not aware that the Regional Director placed the con¬ 
versation between Abreu and Fernandez on the other side of 
the information desk in the direction of the lunch counter. Al¬ 
though we submit that Abreu's action in electioneering, even in 
the location set by the Board, was improper, we have asked 
Fernandez to specify again exactly where his conversation with 
Abreu took place. As can be seen from the annexed affidavit 
given by Fernandez, he again places the conversation he had 
with Abreu immediately prior to his going to vote in the area 
of the information de^k right by the staircase leading up to the 
voting area which is squarely in the no-electioneering area. It 
will be noted that Fernandez states that it appeared that Abreu 
was standing there waiting for people to pass him by so he could 
speak to them. Fernandez explains that he also had another con¬ 
versation with Abreu which occurred earlier in the day but also 
during voting hours, in which Abreu solicited Fernandez's vote. 
This first conversation took place i the area between the inform - 
ation desk and the lunch counter. v £mployer's Exh. 11) 

It will be noted that the Regional Director's statement that there 
was a row of telephones between the lunch counter and the in¬ 
formation desk (Supp.Dec. fn. 15) is incorrect. The row of tele¬ 
phones was installed after the election. The area between the 
lunch counter and the information desk was open at the time of 
the election. 
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The Regional Director erred in rejecting the Company's 
contention that the election snould be set aside under the Milchem 
rule, 170 NLRB 362, 67 LLRM 1395 (1967) as a result of the im¬ 
proper conduct of Union Organiser Abreu " within the no-electioneering 
’area fixed by the Board agent" and agreed to by him. (Supp. Dec. 
at p. 13, emphasis in the original). In Milchem, Inc., supra, the 
Board established the rule that "conversations between a party and 
voters while the latter are in a polling area waiting to vote will 
normally, upon the filing of proper objections, be deemed prejud¬ 
icial without investigation into the remarks." 170 NLRB at 363. 

In subsequent decisions, the Board has made it clear that the 
Milchem rule was to be applied strictly in the area in which elec¬ 
tioneering is not to be permitted as "established by the informed 
judgment of the Regional Director and his agent conducting the elec¬ 
tion. They are on the scene and are familiar with the physical cir¬ 
cumstances surrounding the location of the polls." Marvil Inter¬ 
national Security Services, Inc. , 173 NLRB 1260. In Milchem, 
the Board pointed out that by attaching a sanction to the breach of 
this rule, "the rule assumes that the parties will painstakingly avoid 
casual conversations which would otherwise develop into undesirable 
electioneering" and insure that the parties "will take pains to assure 
complete compliance with the rule by issuing the appropriate instruc¬ 
tions to "their agent, officials and representatives." (170 NLRB at 
363.) 

Thus, where a union agent has electioneered within the bound¬ 
aries set by the Board agent, the Board has set aside the election 
of the winning union. Star Expansion Industries Corp. , 170 NLRB 
364 (1961); Modern Hard Chrome Services Co. , 187 NLRB No. 11; 

75 LRRM 1498 (1970). Totally disregarding the settled rule of the 
Board, the Regional Director has attempted in this case to cut back 
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from the Board’s rule by, in effect, stating that although the 
Union agent electioneered within the proscribed area, this elec¬ 
tioneering will not invalidate the election because it occurred 
"on the fringe of the proscribed area" (Supp. Dec. p. 13), and 
attempts to support his position by reference to Harold W. Moore 
d/b/a Harold W. Moore & Son , 173 NLRB 1258. But, unlike this 
case, the electioneering in Moore took place not within the pros¬ 
cribed area -- but 30 feet from the entrance to the warehouse, 
which entrance was itself about 30 feet from the voting area (173 
NLRB at 1258). Certainly, it would be an abuse of discretion for 
the Regional Director to change the electioneering boundaries after 
the election, when, as here, the Employer has complied and the 
Union has not. * 

We respectfully submit that Abreu's actions in engaging in a 
concerted program of electioneering in the store during the hours 
the polls were open, in stationing himself directly in the path of 
employees going to the polis and engaging in a conversation with 
them, whether he was stationed at the lunch counter or at the in¬ 
formation desk, and in enlisting the services of an off-duty employ¬ 
ee to extend the electioneering throughout the store during the voting 
hours, completely destroyed the laboratory conditions for voting and 
requires that the election be set aside. 

* Nor is there any merit to the Regional Director's assertion 

that the Employer's representative was to blame for his failure 
to call the electioneering fact to the attention of the Agent. As 
set forth, supra, the Milchem rule expects the parties them - 
selves, including the Union, '‘will take pains to assure complete 
compliance with the rule by instructing their agents, officials 
and representatives simply to refrain from conversing with 
prospective voters in the polling area." (170 NLRB at 363) 
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5. OBJECTIONS 7 and 8 

As to Objection 8, the Regional Director once again miscon¬ 
strues the grounds urged by the Employer for invalidating the 

election. 

In this objection, the employer contends that the holding of 
the election was improper because of the participation, instiga¬ 
tion and sponsorship of the Union by supervisors and the Board 
erred in upholding the election in the face of evidence of such 
activity. 

It is well settled that a representation petition is not valid 
where supervisory employees have sponsored or assisted the Union's 
membership drive. Toledo Stamping and Manufacturing Co., 55 
NLRB 865. This rtue wao further applied in Desilur Productions, 

Inc. , 106 NLRB 178 where citing Toledo Stamping, supra, the 
Board held that the Union’s showing of interest was invalid because 
of supervisory participation in the solicitation on behalf of the Union. 
See also The Wolfe Meim. Products Corporation, 119 NLRB 659, 
Southeastern Newspapers, Inc., 129 NLRB 311; c.f. Insular Chem - 
L.^1 Corporation et ^ lzd NLRB 93. As the evidence submitted to 
the Regional Director in this proceeding demonstrates, two super¬ 
visors, Josie Guzman ana Naydee Feliciano instigated, initiated, 
encouraged and sponsored ...e Union among the employees. 

Both Josie Guzman ana xiaydee Feliciano were specifically 
found to be supervisors in this proceeding. (Regional Director's 
Decision and Direction of Election, dated March 27, 1972). 

The evidence submitted *.o the Regional Director showed that 
tney were extremely and eon.muously active in all aspects of union 

activity including soL,_u.on of authorization cards, arranging for, 

attending and participating m union meetings, urging and obtaining 
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union signatures on authorization cards and enlisting employees 
to solicit and support the union. It is not correct as the Regional 
Director notes that the Employer’s attack on the conduct of these 
supervisors relates only to conduct which occurred prior to the 
filing of the petition herein. (Supp. Dec. p. 16). On tie contrary, 
affidavits submitted during the course of the investigation of these 
objections demonstrate that at union meetings held in March, the 
Union officials introduced Josie Guzman as a member of the union 
committee whose function it was to try to get the girls in the store 
to join up with the union and to vote for the union. Mrs. Guzman 
as a member of the union committee also had the function of relaying 
questions from the employees in the store and passing on to them 
information from the Union. 

The only basis given by the Regional Director for refusing to 
dismiss the proceeding was that the objections based on the conduct 
of these supervisors were not raised within five working days of the 

close of the hearing (Supp. Dec., p. 15). 

We submit that the Regional Director’s strict reliance on the five 

day rule is in error. There is no provision in the Board’s Rules and 
Regulations and Statements of Procedure publicizing this five day rule. 
None of the published cases cited herein refer to any five day rule for 
raising this issue. The Employer brought this matter to the atten¬ 
tion of the Regional Director and requested an administrative invest¬ 
igation more than a month prior to the election. 

Under the circumstances here, since the facts establish that 
supervisors were involved in obtaining the union's showing of inter¬ 
est and in actually participating in the union’s affairs as members 
of the Union committee to an extent even greater than that found in 
the above cited cases, the proceeding herein should have been dis¬ 
missed, and the election, therefore, should be declared a nullity. 




As to Objection 7, the Employer has shown that even after 
the petition for election was filed the admitted supervisor Josie 
Guzman attended the union meeting, was introduced to the employ¬ 
ees as a member of the Union committee whose function it was to 
try to get the girls in the store to join the Union and to vote for the 
Union. Employees were also advised that as a member of the Union 
committee, she would act as the Union’s voice in the store. Such 
conduct must be found to have denied the employees a free and un- 
coerced opportunity to select a bargaining agent and the election 
should be set aside. 

In Turner's Express Inc. v. NLRB _F2_, 79LRRM2796 (CA 

4 , 1972) the Court refused to enforce a bargaining order sought 
against the Company because of its refusal to bargain with a newly 
certified union. The Court pointed out: 

"The law is clear that supervisory pressure upon employees 
in the selection of a bargaining representative is coercive. It 
is not necessary that it be proved that such pressure and coer¬ 
cion affected the result of the voting”. 

In NLRB v. Metropolitan Life Insurance Co ., 405 F2d 1169 
(CA2, 1968), the Court held that the certification of the union was 
invalid because certain supervisors were erroneously included in 
the bargaining unit. Tae Court stated: 

"Accordingly, since it is not know to what extent, if any, the 
watch engineers and the assistant air conditioning engineers 
engaged in pro-union activities and perhaps influenced the 
voting pattern of ocher employees, we cannot be sure that the 
’laboratory conditions’ the Board holds are essential to a valid 
election have not been disturbed. ” 







In this case it is evident that supervisors engaged in pro- 
union activities specifically designed to influence the voting pat¬ 
terns of other employees. Accordingly it must be found that the 
laboratory conditions essential to a valid election have been dis¬ 
turbed and the election invalidated. 

CONCLUSION 

The facts and arguments recited above establish that the 
Supplemental decision contains numerous errors in fact and law. 

It has been shown that the Regional Director failed to follow exist¬ 
ing precedent, made ex parte determinations of the credibility of 
witnesses on disputed, substantial and material issues without a 
hearing * failed to consider pertinent evidence submitted or to 
resolve issues involved and prejudicially affected the rights of the 
employer. 

It is respectfully submitted, therefore, that there exists com¬ 
pelling reasons for the Board to grant review of the Supplemental 
Decision and that upon review, there exists sufficient basis for the 
Board to uphold the Employer's objections and set aside the election 
held on May 5, 1972 without further proceedings in the event a new 
tally of ballots indicates that the Union received a majority of the 
votes cast. * 

As the annexed fetter to the Regional Director shows, the Em¬ 
ployer specifically requested that a hearing be held (Employ¬ 
er's Ex. 12) 

The Employer moves that all affidavits taken from all witnesses 
submitted to the Board by the Employer and all affidavits taken 
from witnesses for the Union should be submitted to the Board 
in order that the Board may properly examine the facts of the 
case. The Employer further moves that the Board revise its 
policy of not considering documents submitted to the Regional 
Director and consider all documents here submitted. See South 
western Portland Cement Co. v. NLRB 407 F.2d 131 134 -135 






In the alternative, it is urged that a hearing be directed on 
the disputed issues of substantial and material fact so that all 
issues involved in both the challenges and objections may be con¬ 
sidered. 

Respectfully submitted, 

SELIGMAN & SELIGMAN 

BY: /s/ Madeline Balk 


* (Continued) (C.A. 5, 1969) cert, denied 396 U.S. 820 (LTV 
Electrosystems, Inc., 166 NLRB 938, fn. 2 at 938 (1967) 
should be reversed), Ci. N LRB v. Sunshine Convalescent 
Hospital, 79 LRRM 2671 JC~A. 9, 1972) enforcing 187 NLRB 
No. 98 is not in point because unlike the instant case, the affi¬ 
davits were available to the employer. Similarly, Lipman 
Motors v. NLRB 78 LRRM 2808 (C. A. 2, 1971) is not in point 
since the Employer did not request the Board to consider such 
affidavits and did not except to the Board's failure to consider 
them. 
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STATE OF NEW YORK ) 

: SS: 

COUNTY OF NEW YORK ) 

FRANK MARKS deposes and says: 

I am the manager of the S. H. Kress store located at 1915 
Third Avenue, who previously gave a statement to the NLRB in 
connection with S. H. Kress Co., Case No. 2-RC-15824. 

I was present during the pre-election conference when the 
Union representatives stated their reasons for challenging Martinez. 
The only reason the Union gave was that he was a guard. 

With respect to the function of responding to bells that are rung 
by salespeople seeking assistance and getting change for cash regis¬ 
ters, the following employees who voted in the election without chal¬ 
lenge perform this function more frequently than Martinez: Yolande 
Zambianchi, Susie Diaz, Martha Machuca, Mary Gomez, Gloria 
Velasquez, and Lydia Matias. These people have been performing 
this function during the period before the election and continuing to 
the present time. As to signing for refunds, Delia Melendez and 
Gloria Velasquez, employees in the unit who voted without challenge, 
and now Elva Otero, another non-supervisory employee, do this. 
Melendez and Velasquez who performed this function at the time of 
the election and prior thereto, and now Elva Otero, perform this 
function of signing for refunds without prior approval by any super¬ 
visor. At any time Martinez might have signed for refunds, he had 
to get prior approval from the store manager. All of the people 
named above are regular sales personnel and are not managerial or 
supervisory employees or guards. I categorically deny that Martinez 
has ever been given the function of handling "voids" and to my knowl¬ 
edge he has not done so. 

(MARKS' AFFIDAVIT - EMPLOYER'S EXHIBIT 1) 




Martinez was an experienced stockman who had been with 
the Company for many years. The experienced stockman who had 
been in the store for many years and who had left the Company’s 
employ before the election was earning about 40 cents an hour more_ 
than the rate paid Martinez. At the time of the election there was 
only one other full-time stockman in the store. His rate was less 
than that of Martinez because he had less experience and was a new 
employee having been employed only about six months at the time of 

the election. 

I have been advised that the experienced stockman who left the 
Company's employ before the election, which was held on May 5, 

1972, had been employed in this capacity for a long period of time. 
While working in this same capacity he had voted without challenge 
in the prior election held at this store. Martinez was hourly paid 
and received overtime pay when he worked overtime. He received 
the same fringe benefits as all other employees in the unit. He 
worked the same hours as the stockman and the porters who voted 
in the election without challenge, and he performs his work in close 
proximity to the other employees in the unit. 

I categorically deny that during the period I have been the store 
manager March 29, 1972 to August 27, 1972) Sonia Morales 

and Marie Aviles spent any time at all in selling work after they 
were transferred to the Display Department. After these employees 
were trained in the Display Department, they have discretion in 
merchandising planning and arranging the displays. 

It is not true that they were called away from trimming windows 
to sell. During times when they were not trimming windows they 
made signs, did interior displays, dressed mannequins and revamped 
counters for display purposes. Their work is solely and completely 
display department work and they do no selling. There are eleven (11) 
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windows in the store facing the street. These windows have 
been changed frequently since April. Only one, the infants wear 
window, was left in for a longer period of time, but even though 
this window was not completely renovated as were the other win¬ 
dows, merchandise displayed in the window was changed by Morales 
and Aviles. 

During the months of June and July, 1972, the agents of the 
National Labor Relations Board visited the Third Avenue store 
which I managed, to interview witnesses and examine Company 
records as part of the investigation of the objections and challenges 
in this case. On at least three different occasions during this period, 
at least two Board agents interviewed Porfirio Fernandez. 

I make this statement voluntarily and it is true and correct. 

/s/ Frank Marks_ 


Sworn to before me this 
29th day of August, 1972. 

/s/ Madeline Balk _ 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 
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STATE OF NEW YORK ) 

• ss« 

COUNTY OF NEW YORK ) 

BERNARDINO MARTINEZ deposes and says: 

I am the same Bernardo Martinez who formerly gave an affi¬ 
davit to an agent of the National Labor Relations Board concerning 
my job functions. I herewith state that during the nine to ten years 
of my employment with S. H. Kress & Company, I worked primarily 
as a stockman and also did some maintenance work. Only during a 
short period of several months out of this nine to ten year period did 
I perform some guard work for two or three days a week. These 
guard duties were performed while I worked at the Fifth Avenue 
store, and I did not perform such duties after I was transferred to 
the Third Avenue store on February 15, 1972. 

* I make this statement voluntarily and it is true and correct. 

/&/ Bernardo Martinez_ 


Sworn to before me this 
29th day of August, 1972 

/s/ Madiline Balk _ 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 


(MARTINEZ AFFIDAVIT - EMPLOYER’S EXHIBIT 2) 




STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
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ss: 

RICHARD D. BAWCOM deposes and says: 

I am the Director of Manpower for S. H. Kress & Company. 

In such position I am familiar with the Company's established 
practices and policies regarding personnel. It is the Company's 
established practice that when an employee who has been employed 
for six months as of February 1 resigns, and such resignation takes 
effect after February 1 of any year, to pay vacation pay to such em¬ 
ployee at the time of separation. 

/s/ Richard D. Bawcom_ 


Sworn to before me this 
29th day of August, 1972. 

/s/ Madeline Balk _ 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 


(BAWCOM'S AFFIDAVIT - EMPLOYER'S EXHIBIT 3) 
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CONSTITUTION PROVISIONS RELATING TO 
INITIATION FEES AND DUES 

(Employer's Exhibit 4) 

Constitution, District 65 

National Council Distributive Workers of America 

A. L. A. 

13 Astor Place, New York City 

PART IV 
MEMBERSHIP 

The Union, being a combination of workers who constitute its 
membership, exists for the benefit of and by virtue of their active 
and organized support 

Article A 

ELIGIBILITY FOR MEMBERSHIP 

Any person employed in or about any wholesale, retail, ware¬ 
house, department store, processing, office or other establishment, 
shall be eligible for membership in the Union, without regard to 
sex, national origin, color or religious or political beliefs or affil¬ 
iations. Any such person shall be a member of the Union and 
shall r eceive an official Union membership book, if accepted by the 
General Council, after having con plied with the following require¬ 
ments: 

Section 1 Signing and submitting an official application for 
membership. 

Section 2. Paying in full the Union initiation fee. The initiation 
fee shall be twenty dollars ($20) except that the fee for part-time 
workers (as defined by the General Council) shall be twelve dollars 
($12). The General Council may reduce the initiation fee for special 
organization purposes. 
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Section 3. Taking the pledge of membership. The Member¬ 
ship Pledge shall be: 

"I solemnly pleage and promise to be a loyal member of 
District 65. 

I will protect and support my fellow members and defend our 
Union’s solidarity. 

I will respect ana abide by all provisions of our Constitution, 
laws, and regulations, and will fully comply with all decisions 
of the majority. 

I will do all in my power to bring into our ranks all persons 
eligible for membership in our Union. 

I will defend with the strength I possess the Union’s name, 
its honor, and its integrity. 

All this I solemnly promise." 

Section 4. Persons who are not members and who secure em¬ 
ployment in Union shops may apply for membership, and shall be 
affected by such rules and regulations that the General Council may 
set forth for such applicants. The General Council shall determine 
how long an applicant must be employed in the industry before be¬ 
coming eligible for membership in the Union. 

Article B 

RIGHTS OF MEMBERS 

Every member of the Union shall have the right to enjoy the full 
benefits of Union membership, derived from their unity, strength 
and efficiency. 

Section 1. Every member has the right to work in a Union shop 
and secure full benefits of collective bargaining. 

(a) Every member has the right to secure employment through 
the Union hiring hall. 
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(b) Every member has the right to vote on all terms of Union 
contracts affecting him or her. 

(c) Every member has the right to vote on all strike calls and 

strike settlements affecting him or her. 

(d) Every member has the right to receive such strike benefits 

as the General Council may deem practicable. 

Section 2. Every member has the right to attend Union member¬ 
ship meetings and participate in the leadership of the Union. 

(a) Every member has the right if he or she has been a member 
for at least two (2) months to vote in all elections and on all business 
at membership meetings. 

(b) Every member has the right to serve on Union committees. 

(c) Every member has the right to be a candidate for elective 
posts and for Union office. 

(d) Every member has the right to make recommendations and 
proposals or to make criticism of any phase of Union activity, the 
activities of Union officers or committees. 

Section 3. Eveiy member has the right to utilize all the welfare 
services of the Union and participate in all Union welfare plans and 
programs. 

Section 4. Every member has the right to participate in all 
social, cultural and athletic activities of the Union. 

Section 5. Every member who leaves the industry, after having 
been a member for at least one year, has a right to retain inactive 
membership in the Union. 

(a) Every member must pay "inactive dues” of five dollars ($5) 
per year at the time ne or sne becomes inactive. 

(b) Inactive members shall have only such rights as are included 
in Section 4 of Article B, Part IV of this Constitution, and the right 
to participate in such other activities as are specifically planned to 
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include such inactive members. Inactive members must respect 
all of the provisions of the Constitution and laws of the Union. 

(c) Inactive members shall be automatically reinstated to active 
membership, with all rights of members, upon resumption of reg¬ 
ular dues payments. 

Section 6. Every member has the right to present charges 
against any member, officer or committee and receive a fair and 
open hearing on any charges in accordance with the provisions of 
this Constitution. 

Article C 

DUTIES OF MEMBERS 

Every member of the Union shall have the obligation to contrib¬ 
ute to the unity, strength and efficiency of the workers. 

Section 1. Every member has the duty to share in the exercise 

of the supreme authority of the membership. 

(a) Every member is obliged to attend membership meetings. 
Members who, for proper and just cause, are unable to attend a 
membership meeting, shall secure an official excuse from their 
Crew Steward. Members who, for proper and just cause, are un¬ 
able to attend membership meetings over an extended period of time 
shall secure a general excuse, from their Executive Board. Mem¬ 
bers absent from a meeting without having secured an official excuse 
shall be required to pay a fine of $1.00 for every such absence. 
Members who regularly absent themselves from membership meet¬ 
ings without securing official excuses shall be subject to disciplinary 

action by their Executive Board. 

(b) Members who work on night shifts and other abnormal 
schedules of working hours which makes it impossible for them to 
attend their regular membership meetings, shall be required to attend 
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a regular monthly membership meeting to be scheduled and held 
at such time as will permit them to attend. 

(c) Every member is obliged to preserve and defend orderly 
procedure at all meetings. 

Section 2. Every member has the duty to share the cost of 
operating the Union. 

(a) Every member has the following financial obligations: 

1. Monthly dues (payable in advance and due on the first of 
each month) are as follows: 

Members employed in union shops shall pay dues, based on 
regular earnings, at the rate of one and one-half (1 1/2%) percent 
of such regular earnings. (Regular earnings are defined as earnings 
for the regularly scheduled work week, and do not include non- 
guaranteed overtime). 

Minimum dues for members employed part time in union shops 
shall be $2.00 per month. No member shall pay an increase in dues, 
in 1970, greater than $2.00 per month over his previous dues oblig¬ 
ation, while employed in the same job and in the same shop. There¬ 
after, no member shall pay an increase in dues, in any calendar year, 
greater than $2.00 per month over his December dues obligation in the 
previous >ear, whim employed in the same job and in the same shop. 

No member shall pay dues on regular earnings which are in excess 
of the annual amount, specified by the rules and regulations of the ’65' 
Security Plan Pension Fund, on which benefits are computed. 

2. Members who are not employed in a union shop, or members 
who are ill and absent from employment and have not received any 
welfare benefits or sick pay and have notified the union office, shall 
pay $2.00 * * *. 

3. Members who receive welfare benefits or sick pay from any 
source shall pay dues on the amount of welfare benefits and sick pay 
received. 
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4. Unemployed members who are actively registered in the 
Union Hiring Hall, Retired members, and members employed in 
shops which are in process of organization shall pay $1.00 per 
month dues. 

5. Such taxes and assessments as the General Council may 
adopt. 

(b) 1. A member who is in arrears in his financial obligations 
for more than one (1) month shall not be regarded as in good stand¬ 
ing and shall be automatically suspended. A suspended member 
shall not be entitled to enjoy the benefits and rights of Union mem¬ 
bership. 

2. A member who remains suspended for fifteen (15) days 
shall receive certified or registered mail to his or her last known 
address and if he or she fails to restore himself or herself to good 
standing within five (5) days of such mail shall be automatically 
dropped from Union membership, and if employed in a Union shop 
shall be obliged to leave the job. 

3. A dropped member, after payment of all his or her financial 
obligations may apply to the General Council for reinstatement, and 
if reinstated shall be obliged to pay a reinstatement fee of not less 
than Twenty dollars ($20.00) 

4. All initiation fees, assessments, fines, or other obligations 
owing by any member to the Union shall be merged with and become 
part of the dues owing by that members. 

Section 3. Every member has the duty to strengthen and defend 
the Union and to advance the aims of the membership. 

(a) Every member is obliged to cooperate with the members of 
the General Council in carrying out the decisions of the membership. 

(b) Every member is obliged to comply with the strike decisions 

of the membership and all terms of Union contracts. 

(c) Every member is obliged to participate on picket lines, dem¬ 
onstrations and other such acts in defense of the membership. 
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wage increases in the face of the continuing infla¬ 
tion, and that means oil our members, regardless of 
their wage levels." 
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Steward N«h | Kraiuin has the dMint- 
th»ii i.f h. lug the first member to bring 
n shop uiuler contract in the Convention 
Imriitive Oig.tui/ing iliivc (CIO), mid 
win an imitation t•• lie District <•> 
f*«t|ivolition. Thu -hop, Whitney Check 
Duplicating, has |K woiki'l’s. 

i k.sc In M nv-suber* are enrolled in 
the Incentive ilrive a> Tin* Di-ti ibutive 
Worktfi gue* tti press and arv receiving 
help fi.'in the Dig.miring Department 
as ihe> work l«» achieve their goals. 
Mcmln-rs are urged to enroll so that 
many hundreds of unorganised walkers 
may Ik* brought undel contract by Con- 
Vent i.'ti time. 

I'ivause Noel Is m» oflkia! ihdegale of 
the Cunventitm, as ore all District U5 
stew ji«is, his wife. Shirley, will be the 
freest, in areordance with the rules of 
the campaign. Noel and Shirley me 
parenis of a Dl-yciir old Imy. 

The ii|kom!ug *4J3* Convention vvMl 
take pl.iv c at t.auivVs Country Club. 
Socket Like, New York, the week-end 
beginning Friday, October 20. 1072. 
District Ca Conventions always combine 
the serious business of the union— 
organizing tin* unorganized and partici¬ 
pating in the struggle for pence, free¬ 
dom and a iiiic:i( life—with I«miIs of 
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fun. flue professional entertainment nnd 
mi uuforiii-tftblo week-end of all-round 
pond fellowship Noel nay* hi. wife Is 
very happy about puinp. 

Nurt Francis has been ■ O.Vr fui 
nbont two year, anil helped orpaniic hi. 
■hup, Henry IlnrrU t Co.. Into the '6V 
Direct Mail l-ucal. He ha. ben u ntewnrd 
from the bvpinninp. 

An offset machine o|>crntor, he enrn. 
(I7'.i a week. He ha. made several at¬ 
tempts nl nrpaniilnp mid Whitney 
Cheik Dupliri|tiup I. hi. Rr.t sue- 
ten. It ha. cneon raped him tu pu on 
trylnp (o briny more unorp.inlicd work¬ 
er. under contract. 

A. a re.ult uf Noel Francis' orpan- 
Ipinp elTort.. the 18 Whitney workers 


Le Sier SI top 
Wins - 1 st ' 65 ' 
Contract 

It took n four-hour strike on March 
14, but the National I.cltcr Shop, with 
ft workers, won wape increase, ranpinp 
from §lft to (il.H.ftO in the first year of 
their District G.» contract, nnd up to (5ft 
in the three-year (icrioil of Ihtt aprec- 
nient. 

The pacl ul-o call, for two cost-of- 
livinp adjustments, ami a (100 n week 
| minimum, immediately. It is effective, 
i ret road ively, November 14, 1971. 

(Literal llrp. Pole Van Delft and Orp. 
i llalpli I'ilcppi are responsible for orpan- 
itinp the workers. 


receive n (2.1 wage increase over the 
two-year period of their District G5 
contract. Actual increase, bused on job 
rations po up to (Ml. 

In addition the Whitney worker, nnd 
theii families arc protected by one of 
the finest, comprehensive health cover- 
ape plans in the country, umonp ninny 
oilier thlnp., thiouph an employer con¬ 
tribution of 11'i tu the 63 Security 
Plan and Pension Plan. The shop also 
yet. Martin l.uthcr Kinp's blrthdny as 
nn additional holiday. 

Good work, Noel. Keep It op! Come 
on. ever 1 «sly, Join the Convention In- 
centivu Orpanitiny drive and celebrate 
the pood work you've donu with a mar¬ 
velous week-end at the Convention. 
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AZUMA CDECTION 

«bo>c »hown b.illut In five langvingrA 
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Japanese, ChincNC, Korean, Thai, tlnglinh. 
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"The Distributive^Worker" - 1972. 


ELECTION VICTORY AT 


gas® 


Variety chain store workers, who are 
among the lowest paid and most ex¬ 
ploited in our society. 
breaking through with an M-UB elec¬ 
tion victory. May 3. at Kress, on lObth 
Street and Third Avenue, New \ork 
City- A majority of the workers 'oted 
for the union# with 6 votes challenged. 

Viet Pres. Mario Abrcu. who led the 
drive at Kress for District 65. aided 
by a heads-up shop committee, oelieves 
that, when the challenges are resolved. 


the workers will have scored a first 
victory in the "five and dime 1 industry. 

The campaign was encouraged by 
public figures interested in improving 
the lot of the working poor. Congress- 
man Herman Dadillo and New York 
City Commissioner Irma Snntaella 
visited the store, personally, and as-icd 
the workers to vote for the union. 
Among stall members who helped out 
in the drive were Org. Pete I marry 
and Distributive Worker Asst. Editor 
Gina Acosta. .... 
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STATE OF NEW YORK ) 

: ss: 

COUNTY OF NEW YORK ) 

BERNARDO MARTINEZ deposes and says: 

I am employed at the S. H. Kress store located at 1915 Third 
Avenue, New York City, as a stock man. I have worked at this 
store since February 15, 1972. On Tuesday, May 2, 1972, while 
I was working in the store, Mario Abreu, who works for the Union, 
came into the store with Mr. Badillo, the Congressman for the 
Triboro District. Also another man who worked with the Union 
accompanied Abreu and Badillo. With these people was a lady, 

Irma Santaelle who, I believe, is a Judge. All of these people 
walked around the store talking to the employees in the store, 
telling them to vote for the Union. Mr. Badillo told them that if 
the Union won, they would get wage increases even though the Govern¬ 
ment had frozen everybody else’s wages. The lady Judge also told 
employees this. Mr. Badillo also told the employees that if the 
Union won the election, they would get a Puerto Rican manager in 
the store. 

At one time, when I was near Abreu and Badillo, Abreu pointed 
to me and told Badillo that I was going to vote against the Union, 
that I would vote for the Company. Mr. Badillo told me to vote for 
the Union, that I would get more money. Mr. Badillo walked on, 
but Mr. Abreu called me aside and told me privately that if I would 
help him to get the Union into the store, he would take care of me. 
Then he walked ahead and caught up with Mr. Badillo. 
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On Thursday, the day before the election, Sonia Morales 
and Delia Melendez, who were working for the Union in the store, 
approached me and Sonia told me that the Union had told her to tell 
me that if I would vote "Yes" in the election the next day, the Union 
would pay for a round trip ticket for me to Puerto Rico and pay all 
my expenses for seven days. She said the Union had told her that 
if I voted "Yes", that would decide the election because they needed 
one more M Yes" vote. 

On the morning of the election, Sonia again approached me and 
again told me to vote "Yes", and again repeated the offer that the 
Union told her to make to me, that if I would vote ’’Yes’* in the 
election, they would pay for my round trip to Puerto Rico, includ¬ 
ing all expenses for seven days. She again said the Union told her 
they needed one more "Yes M vote, and that my "Yes" vote would 
decide the election. 

The election started at 2:30 in the afternoon. Mr. Abreu, the 
main Union man, was in the store all the time the people were going 
to vote. At one point during the voting, he stood at the Information 
Desk, which is just at the entrance to the voting area, and spoke to 
Carmen Valentin and Maria Gomez as they were walking in to vote. 
He s,poke to them for about five or ten minutes just before they voted. 

Also, while employees were voting, Abreu stationed himself 
at the lunch counter. He met with Alfonso Marvaez and spoke to him 
for about 20 minutes. Immediately after Abreu spoke to Alfonso, 
Alfonso made the rounds of the store and spoke to at least six em¬ 
ployees, including Toby Astacio, Lydia Matias, Sonia Velasquez, 
Nanette Rosario and Kaydee Feliciano. Abreu remained sitting at 
the lunch counter which some employees had to pass to go to the 
voting area and, as some girls passed by to go to vote, I heard him 
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tell them to vote "Yes.Some of the girls that I heard him speak 
to in this manner included Grace Phillips, Evelyn Gomez and 
Frances Norat. 

About two weeks before the election, Martha Machuca was 
harrassed by Delia Melendez and Sonia Moralez and Carmen 
Valentin who had been working for the Union in the store. They told 
her that if the Union won the election, Martha would be the first one 
out of there. Martha was crying because of these threats and I tried 
to comfort her. 

I make this statement voluntarily, and it is true and correct to 
the best of my knowledge and belief. 

• /s/ Bernardo Martinez 


Sworn to before me this 

17th day of May, 1972. 

/s/ Madeline Balk _ 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 
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STATE OF NEW YORK ) 

: ss: 

COUNTY OF NEW YORK ) 

EPIFANIO V. DIAZ deposes and says: 

I have been employed by the S. H. Kress Company for 
about 8 or 9 years. I worked at the Kress store at 1915 Third 
Avenue, New York City, during March and April of 1972 at the 
lunch counter. 

During the month of March, 1972 I attended an NLRB hear¬ 
ing at the request of the Union. They told me they wanted me 
there because I was an old employee and if I was there, it would 
look good with the rest of the employees. Even though I had not 
lost any money by attending the meeting, since I went on my day 
off, the Union gave me $24.00. 

I make this statement voluntarily and it is true to the best 

of my knowledge and belief. 

/si Epifanio V. Diaz 

Sworn to before me this (fe 

28 day of May, 1972. 

/s/ Madeline Balk 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 
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STATE OF NEW YORK ) 

: ss: 

COUNTY OF NEW YORK ) 

HERBERT MEYER deposes and says: 

I am an attorney with the law firm of Seligman & Seligman, 
and I represented the S. H. Kress Company at the election con¬ 
ducted at the Third Avenue store on May 5, 1972. I attended and 
participated in the pre-election conference held at the Kress store 
before the election on May 5, 1972. 

During the pre-election conference when union representatives 
Abreu and Cohen were present, the Board Agent in charge of the 
election, inter alia, advised the parties that the area around the 
bottom of the stairs (in front of and around the information desk) 
leading to the voting place, was to be completely free of all Com¬ 
pany supervisors and union representatives. All parties, includ¬ 
ing Abreu and Cohen, agreed. 

Pursuant to the Board Agent's instructions, I instructed that 
all Company supervisors stay away from the above-described area 
during the hours of the election. 

/s/ Herbert Meyer_ 


Sworn to before me this 
26th day of May, 1972. 

/s/ Madeline Balk _ 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 
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STATE OF NEW YORK ) \ 

\ 

: ss: 

COUNTY OF NEW YORK ) 

GEORGE P. CULBERTSON deposes and says: 

I am eployed by S. H. Kress & Company as a Vice President. 
Previously, between 1964 and 1968 I was store manager at the 
Kress Facility located at 1915 Third Avenue, New York, New 
York. During the months of March, April and May, 1972, I worked 
a number of days in the Kress store at Third Avenue. 

I was in the store on May 5, 1972, the day of the election. At 
one period while the voting was going on, I saw Mario Abreu, the 
chief official Of District 65 in connection with the representation pro¬ 
ceedings in this case, stand at the information or service desk which 
the employees had to pass in order to go to vote, and speak to em¬ 
ployees as they were walking in to vote. I saw him speak to Carmen 
Valentin, Mary Gomez and Alfonso Narvaez as they were going in to 
vote. Shortly after that, I saw Abreu talking to Alfonso again. He 
appeared to be giving him instructions. Immediately after Abreu 
spoke to Alfonso, Alfonso went over and spoke to Toby Astacio. 

Alfonso also spoke to Lydia Matias and Lena Longo just before these 
people went to vote. 

After the votes had been counted, I heard Mario Abreu state that 
he did not know what to do with all the liquor and other refreshments 
that he had purchased for tne big victory party the Union had promised 
the employees. 

On Wednesday before the election, after we had designated Tony 
Garcia as the Company observer and she had accepted, she told me 
that she was afraid to act as the observer because the Union employees 
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who had found out ubout her designation harrassed her and made 
embarrassing remarks to her. I calmed her down and she agreed 
to act as the Company observer, but she appeared extremely ner¬ 
vous about this. 

I have previously given an affidavit sworn to before H. E. 
Frost on April 4, 1972 describing the activities of Miss Haydee 
Feliciano and Mrs. Josie Guzman on behalf of the Union. I in¬ 
corporate that affidavit herein. 

I make this statement voluntarily and it is true and correct to 

the best of my knowledge and belief. 

/s/ George P. Culbertson 


Sworn to before me this 
22nd day of May, 1972. 

/s/ Madeline Balk _ 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 
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STATE OF NEW YORK ) 

: ss: 

COUNTY OF NEW YORK ) 

PORFIRIO FERNANDEZ deposes and says: 

I am the oume Porfirio Fernandez who previously gave a 
statement to the Company's attorney concerning the fact that 
Mario Abreu, the union man, told me he was counting on me to 
vote for the union when I went to vote. I stated that when Mr. 
Abreu spoke to me at that time he was standing right by the 
staircase leading up to the voting area when he spoke to me at 
that time. His exact location was between the service desk and 
the stairs. I would say he was closer to the stairs. It appeared 
to me that he was standing there waiting for people to pass by 
him so he could speak to them. 

Mr. Abreu had spoken to me earlier that afternoon. I had 
come to the store that afternoon because I was on vacation and 
came in to collect my pay check. When I came into the store 
the first time I entered from the 166tn Street entrance. Mr. 
Abreu was standing there between the service desk and the lunch 
counter. When he saw me come in he called me by name and told 
me to vote for the union, that they are going to win and that I 
should not be intimidated by the Company. This was about an 
hour and a half before the second conversation which occurred 
just before I went to vote. I would say the first conversation was 
about 2:45 or 3 p.m. and the second conversation just before I 
went to vote was about 4:45 p. m. 
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I make this statement voluntarily and it is true and correct. 

/s/ Porfirio Fernandez _ 

8/24/72 

Sworn to before me 

this 24th day of August, 1972 

/s/ Madeline Balk 

Notary Public, State of New York 
No. 24-5161450 
Qualified in Kings County 
Commission Expires March 30, 1974 
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July 13, 1972 


Miss Mary Taylor 

National Labor Relations Board 

Region 2 

Federal Building - Room 3614 

26 Federal Plaza 

New York, New York 10007 

Re: S. H. Kress & Company 
Case No. 27-RC-15824 

Dear Miss Taylor: 


You have requested that I advise you whether the enclosed 
literature entitled "Do You Know”, copy of which was furnished 
to you by the Union, was distributed by the Company and, if so, 
on what date. I have been advised by the Company that this piece 
of literature was distributed on April 27, 1972. 

Since you advised me that the Union furnished this literature 
to you recently, I assume the Union is using this in an attempt to 
justify its last-minute misrepresentations to the employees con¬ 
cerning its own initiation fees and dues. If so, the Union's position 
is completely without merit. The Union made its last-minute mis¬ 
representations concerning its dues and initiation fees in a leaflet 
distributed to employees the night before the election, at a time 
when the Company could not answer it and correct the misrepresent¬ 
ations. The fact that the Company had, more than a week before, 
put out a leaflet partially explaining the Union dues structure in no 
way mitigates the Union's conduct. In fact, under established 
Board precedent, it furnishes an even stronger basis for setting 
aside the election. 

It is clear that the Union waited more than a week until the 
very last night before the election to make its statements concern¬ 
ing these vital matters. The literature was distributed in such a 
way and at such time that the Employer could not reply. Further¬ 
more, the fact that the Union leaflet is replete with statements 
accusing the Employer of circulating falsehoods, of lying, of en¬ 
gaging in propaganda would vitiate the effect of any information the 
Company had disseminated more than a week before. Such tactics 
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Miss Mary Taylor 

Na a ional Labor Relations Board 


July 13, 1972 


have been found to warrant setting aside the election. The Trane 
Company, 137 N. L. R. B. 1506; The Gummed Products Company, 

112 N. L. R. B. 1092. In addition, these last-minute misrepre¬ 
sentations would tend to have an even stronger impact on the em - 
ployees because they involve the Union's own dues and initiation 
fees. Since the Union would be the party to have special knowledge 
of these facts, the employees would be more likely to believe the 
statements made by the Union, and the Union, by misrepresenting 
the facts, prevented the employees from effectively evaluating this 
propaganda and so interfered with the election. United States 
Gvpsum Company, 130 N. L. R. B. 901; The Cleveland Trencher 
Company, 130 N. L. R. B. 600; The Calidyne Company, 117 N. L. R. B. 
10627 In addition, as I advised in my letters of June 12 and June 
19, as well as in other material previously furnished to you, this 
leaflet contained other misrepresentations. 

I submit that the misrepresentations contained in the leaflet 
distributed by the Union the night before the election, as well as 
the actions of the Union agents in electioneering just as the em¬ 
ployees were going to vote, as well as the Union's tactic of using 
a United States Congressman and other Government officials to give 
the voters the impression that the Government wanted them to vote 
for the Union, would in and of themselves constitute grounds for 
setting aside the election. 

Since I understand that the Union had submitted a copy of the 
annexed literature, I assume it has been given an opportunity to 
answer the Company's contentions in its objections to the election. 
Of course, I expect that the Company will be given the same oppor¬ 
tunity to answer or correct any information given to you which is 
not in accordance wrh *he Company's position. I submit that if this 
election is not set aside on the basis of the material already sub¬ 
mitted, a hearing should be held on the Company's objections so 
that all issues of fact may be properly determined. 

Very truly yours, 

SELIGMAN & SELIGMAN 


Madeline Balk 
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Miss Mary Taylor Jul y 13 > 1972 

National Labor Relations Board 


P. S. I am enclosing a copy of the Union constitution dated 
December 5, 1970, which I understand is the latest copy filed with 
the U.S. Department of Labor. As you will notice from the pro¬ 
visions of Part IV, the Union obviously misrepresented the dues, 
fees and other obligations of membership in its last-minute leaflet. 


MB:dn 

Enclosures 
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EMPLOYER'S EXHIBIT IB 

P 

[57134 EVDAE 

| 

144028 [13013 MSCEV412522 

RAAULJHZ RUEVDEL0004 3011435-UUUU— RUEVDAE. 

FM ROBERT VOLGER DEPUTY EXEC SECY WASHDC NLRB 
TO MADELINE BALK ESQ SELIGMAN AND SELIGMAN 405 
LEXINGTON AVE NEWYORK NEWYORK 

BT 

RE: S H KRESS AND CO 2-RC-15824. EMPLOYERS TELEGRAPHIC 
MOTION REQUESTING RECONSIDERATION OF OUR ORDER DATED 
OCT 16 1972 AND OTHER RELIEF IS DENIED AS LACKING IN 
MERIT. BY DIRECTION OF THE BOARD. 

BT 


NNNN 

[57134 EVDAE 


CONFIRMATION COPY 


This is a confirmation copy of a 
message Telephoned 

To T.G. _ 

On 10/27 At 12:00 
General Services Administration 


Transportation & Communications 
Service, Communications Center 
FOB 26 Fedl Plaza, New York, NY 
Telephoned by M. Smith_ ] 



15Ii 
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EMPLOYER'S EXHIBIT 6A 

VACATION ALLOWANCE - 1972 


To Employees: 

Vacation allowance of regular full-time employees, and 
regular part-time employees who work an average of at least 20 

hours per week: 

If you started working as 
regular full-time or regular 
part-time employee between 

2-2-72 and 8-1-72 
8- 2-71 and 2-1-72 
8-2-67 and 8-1-71 
1- 1-53 and 8-1-67 
12-31-52 or before 

(A) Vacation pay shall be based on the employee’s wage rate 

for the average hours ,/orked per week. 

(B) Can be taken only after completion of six months' employ¬ 
ment. 

To provide better service to customers and insure a more 
orderly flow of work in the stores, vacation may be taken anytime 
during the year. When scheduling your vacation, avoid peak selling 
seasons such as Christmas, Easter, School Opening, etc. 

If a holiday occurs during an employee's vacation and the store 
is closed, an additional day with pay is to be added to the employ¬ 
ee's vacation. Instead of returning to work on a Monday, the em¬ 
ployee would return on a Tuesday after a vacation in which a holiday 


Time allowed 
with pay (A) 

None 

1 week (B) 

2 weeks (B) 

3 weeks 

4 weeks 



occurs. 



EMPLOYER'S EXHIBIT 6A (Cont’d) 


The employee and Store Manager are jointly responsible 
for all vacations being taken on a "time off with pay basis. 
Wages in lieu of vacation are not permitted. 

Manpower Division 
January 3, 1972 
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J. M. W4S AND COHPANT 

VACATION RECORD - 1972 


NAME_—- 

QATE EMPLOYED PART-TIME. 


PULL-TIME 


VACATION AltOWANlt -•' 1 * 


Your vacation allowance, which is entered above, has been determined in accordance with -he 
Vacation Allowance - 1972 notice. 

K;r^r^'Kr-*'-== , ~ s 

Vacations cannot be accumulated. 

Your reouest will be carefully c0 * or°not°the^ vac at 1 on^ requested^ i s ^approve o. Ip thp 

SS-SkSSSSs =rs= 


JANUARY 

r^r‘~ r 


march 

APRIL 


MAY 

JUNf 


iBBm 

jo v 

8 15 22 

VL 

29 

1__ 

6 

8 

I- 1 - 1 - 

J> IL 

20 27 

i» L >i !1 

3 10 17 7* 

1 



MAS (1-72) IN NAHPOMER 

























STATE OF NEW YORK ) 


) ss: 


COUNTY OF NEW YORK ) 


6/7/72 


PORFIRIO FERNANDEZ, under oath, declares the follow¬ 
ing: 

On the day of the election and during voting time, Mario 

Abreo was everywhere in the shop. 

As I was going to the voting place, Mario was in front of 
the staircase downstairs, on the first floor. I do not know how 
long he was there, he was not there when I came down, he was 
at the "lunch counter" talking to some employees. I do not know 
what they were talking about. 

Before I voted Mario spoke to me. He told me that I had to 
vote for the union. He did not talk to me violently. In my pre¬ 
sence he did not mention any threats. I do not know whether he 
threatened ny other employee, not me, no. 

Monday, June 5, 1972, I spoke to Mrs. Back in the office 
of '■.he company. She asked me to go to the office. An employee, 
Dolores, served as interpreter. She asked me questions related 
to the above Mario matter. 

Regarding the affidavit that Mrs. Back has, Mario Abreo did 

not stop me as I was going to vote. 

I do not speak nor read English. I signed a document, not 
this one, but I did not under stand what I signed. 

I have read this affidavit consisting of two pages and it is true 

to the best of my recollection. 

signed) (illegible) 

Sworn to before me this 
7th day of June, 1972. 

Robert Reicinger 

Agent ___ 
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PElTflONER'S EXHIBIT 5a 


February 29, 1972 

Dear Fellow Employee: 

Though most of you have known me for a short time, I hope 
that you can have faith and confidence in my desire to tell you 
only the truth. 

Some outsiders who call themselves union organizers (they 
are really out to see how much they cui TAKE o ut of your pay) 
claim that they have been able to talk some of you into giving up 
part of your pay. 

It is very easy for these money collectors to talk out of both 
sides of their mouths because talk is cheap. 

The union will ’’promise" anything -- but DON'T BE MISLED -- 
dem? id that the union answer these questions IN WRITING: 

1. Exactly what can the union guarantee? 

2. If your store becomes unionized, will the union fine you if 
you don’t pay your dues? 

3. If you don't pay your dues in a union shop can you lose your 
job? 

4. How much dues does this union expect to take out of your 
pay every month? 

5. Is this union a "strike happy" union that will pull you out 
on strike at the drop of a hat? 

6. If this union pulls you out on strike, do you get any unem¬ 
ployment compensation for the first seven weeks of the strike? 

7. If this union pulls you out on strike, how will you support 
yourself and your family? 

8. If the union pulls you out on an economic strike, can you be 
replaced? If you are replaced, can you lose your job? 

* 


1 
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For your own protection, you should know the answers to 
these questions. DEMAND THAT THE UNION PUT THE ANSWERS 
IN WRITING AND SIGN THEM. I am sure that the union will give 
you a lot of double talk, but remember, IT IS YOUR MONEY THEY 

ARE AFTER! 

I know that you are people of good sound judgment and that once 
you know the truth you will keep these outsiders away from your pay. 
If you have any question -- any question at all please give me a 

chance to tell you the truth. 

Sincerely, 

/s/J. W. Williams 
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PETITIONER'S EXHIBIT 5b 
DO YOU KNOW? 

BETWEEN 1967 AN D 1970 DISTRICT 65 
COLLECTED FROM ITS MEMBERS: 

FINES: MORE THAN 

FEES: MORE THAN 

ASSESSMENTS: MORE THAN 


$300,000 
500,000 
15,000 


BETWEEN 1967 AND 1970 THE UNION MADE PAYMENTS TO 
ITS OFFICERS AND OTHER EMPLOYEES -- INCLUDING ORGAN¬ 
IZERS - OF MORE THAN FOUR MILLION DOLLARS. 

IS THIS WHAT YOU WANT? 

The law says that an employee can be discharged in a union 
shop for non-payment of union dues, so here is what District 65 
did to make sure of its hold on your wages. It calls everything 
"dues". The Union Constitution provides: 

"All Initiation fees, assessments, fines, or other obliga- 
tions owing by any member to the UNION shall be merged with 
the and become part of the dues owing by that member *. 

Thus, even though you pay your weekly dues, if you don't pay 
a $50.00 assessment or a fine of $200.00, $300.00, or more, 

THE UNION WILL GET YOU FIRED. 

IF THIS IS NOT WHAT YOU WANT 
VOTE "NO" — SAVE DOUGH 
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PETITIONER’S EXHIBIT 5b (Continued) 

HERE'S WHAT IT WILL COST YOU TO 

- belOncTtO The union - 

1. Dues: $5.25 per month, if you earn $bl.00 per week. 

If you earn more you pay more. Thus, if your 
salary is $85.00 you pay $5. 55 and you pay 
monthly dues of $6.20 if you earn $95.00. Even 
if you are not working, you must pay dues of 
$1.00 a month’. 

2. Initiation Fee: $20.00 

3. Reinstatement Fee: $20.00 

4. Fines & Strike Assessments: No limit 


VOTE "NO” ON ELECTION DAY 


S. H. KRESS and Company 



PETITIONER'S EXHIBIT 5c 


6 SABE USTED? 

ENTRE 1967 Y 1970 EL DISTRITO 65 
—cOlectO DE SUS MUTMBROS : 

MULTAS* MAS DE $300,000 

HONORARIOS: MAS DE 500,000 

IMPOSICIONES: MAS DE 15,000 


ENTRE 1967 Y 1970 LA UNION HIZO PAGARES A SUS OFICIALES 
Y OTROS EMPLEADOS - INCLUYENDO LOS ORGANIZADORES - 
DE MAS DE CUATRO MILLONES DE DOLLARES. 

i F STO ES LO QUE USTED QUIERE? 

La ley dice que un empieado puede ser descargado en un 
negocio unionista si no paga los derechos impue sto por la union, 
y aqui es lo que el Distrito 65 Hizo para asegurar su agarra en su 
sueldo. La union le pone a todo el norabre de "derechos". La 
Con&citucion del Distrito 65 provee: 

"Todos los Honorarios de iniciaci<5n, imposiciones, multas, u 
otras obligaciones ser debidas por cualquier miembro a la UNION 
seran fundidos con, y llegaran a ser parte, de los derechos debidos 
por ese miembro". 

Y asi, aunque usted pague derechos semanalmente, si usted 
no page una imposicion de $50.00 o una multa de $200.00, $300.00 
or mos, — LA UNION HARA SEGURO QUE USTED PIERDA SU 
TRABAJO. 
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PETITIONER'S EXHIBIT 5c (Continued) 

SI NO QUIERE ESTO 

VOTE "NO" ■- AHORRE PINERO 

FSTO ES LO OUE COSTARA PARA PERTENECER 

•- A LA UN IO N 

1 Derechos: $5.25 mensual, si gana $81.00 a la 

semana. Si gana mas paga mas. Y 
asi, si su salario es $85.00 a la 
semana usted paga $5.55 y usted paga 
derechos de $6.20 si gana $95.00. 
Aunque usted no este tr abajando, tiene 
que pagar derechos de 1.00 al mes. 

2. Honorario de iniciacion: $20.00 

3. Honorario de restablicimiento: $20.00 

4 . Multas e imposiciones de huelgas: No hay limite 

EN EL PIA DE ELECCION VOTE "NO" 

S. H. KRESS and Compania 
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PETITIONER'S EXHIBIT 5d 

THE GRASS ALWAYS LOOKS GREENER ON THE OTHER SIDE 
OF THE STREET 

You are being told by the union that they will cure all of your 
ills. We have heard rumors of some fantastic promises. Don t 
be mislead. If a union comes in at Kress, the union officials will 
be made up of those persons now active in behalf of the union. You 
know who they are. Do you want to put your future in the hands of 
these individuals? 

Every organization makes mistakes. Kress is no exception. 

The basic question for you to decide is whether the Company and 
the employees can work out problems better with, or without, the 
union. In the past, we have been able to work out the problems 
together, and there is no reason we cannot do this in the future. 

The union will tell you what you want to hear, and make all 
kinds of PROMISES so they can get money out of you. WE ALL 
WORK HARD FOR OUR MONEY — DON'T GIVE IT AWAY FOR 

EMPTY PROMISES.CONSIDER THIS: Will the union stay 

around here and represent you after they have gotten your money 
from you? 

Yes, the grass always looks greener on the other side of the 
street. It is always easier to point out other people's mistakes, 
but, when you are there, you find the grass is no greener than at 
home. We have no problems here that we cannot work out ourselves. 
In the coming election, we earnestly urge you to vote. We do not 

believe we need a union at Kress. 

Remember, even if you have signed a union card, you can 

vote NO! 

S. H. KRESS AND COMPANY 





PETITIONER'S EXHIBIT 5e 
FACTS AND FICTION 

ONCE AGAIN THE UNION IS PLAYING ITS OLD GAME OF "IF 
AT FIRST YOU DON'T SUCCEED, LIE, LIE AGAIN. " 

HERE ARE JUST SOME OF THE WAYS THE UNION HAS PROB¬ 
ABLY TRIED TO DECEIVE YOU: 


FICTION: 


FACT: 


FICTION: 


FACT: 


THE UNION SAYS THAT IF THE UNION GETS IN, 
"YOU WILL GET WAGE INCREASES AND MORE 
FRINGE BENEFITS." 

THE UNION CAN GUARANTEE YOU ABSOLUTELY 

NOTHING AND THE UNION KNOWS IT. IF THE 

UNION GETS INTO YOUR STORE, THE LAW ONLY 
REQUIRES THAT THE COMPANY BARGAIN, IT 
MAKES NO GUARANTEES AS TO WHAT WOULD 
COME OUT OF THE BARGAINING. AS A MATTER 
OF FACT, IF THE UNION GETS INTO YOUR 
STORE AND ECONOMIC CONDITIONS REQUIRE 
YOUR COMPANY TO CONSIDER DISCONTINUING 
SOME OF YOUR BENEFITS, THE UNION WOULD 
BE FORCED BY LAW TO BARGAIN ABOUT DIS¬ 
CONTINUING THOSE BENEFITS. 

THE UNION FALSELY IMPLIES THAT IF A UNION 
GETS INTO A STORE THAT STORE CAN NEVER 
BE CLOSED DOWN. THIS IS ANOTHER DELIB¬ 
ERATE UNION LIE'. 

A STORE CAN BE CLOSED FOR ECONOMIC 
REASONS AT ANY TIME — REGARDLESS OF THE 





UNION. AS A MATTER OF FACT, THIS UNION 
HAS FIRST-HAND KNOWLEDGE THAT MANY 
STORES WHERE IT HAD UNION CONTRACTS 
HAVE GONE OUT OF BUSINESS. REMEMBER 
THIS, TOO: IF THE UNION CALLS AN ECONOMIC 
STRIKE WHICH MAKES IT IMPOSSIBLE FOR A 
COMPANY TO OPERATE, THE COMPANY CAN 
MOVE ITS PRODUCTION ELSEWHERE OR CLOSE 
THE STORE DOWN COMPLETELY. 


FICTION: 


FACT: 


THE UNION SAYS M IF YOU DO NOT SIGN A UNION 
CARD YOU CAN NOT VOTE IN THE ELECTION. ” 
THE LAW SAYS NO SUCH THING. WHETHER YOU 
HAVE SIGNED A CARD OR NOT, YOU WILL BE 
ABLE TO VOTE. AND EVEN IF YOU HAVE 
SIGNED A CARD YOU MAY VOTE FOR THE COM¬ 
PANY. THE ELECTION WILL BE RUN BY THE 
GOVERNMENT AND WILL BE BY SECRET BALLOT. 
NO ONE WILL KNOW HOW YOU VOTED. 


BE SURE TO LOOK FOR FACTS — NOT WILD STORIES. EACH OF 
YOU MUST THINK AND DECIDE FOR YOURSELF WHETHER OR NOT 
YOU WANT THIS UNION, WHICH IS ONLY TRYING TO TRICK YOU 
TO TAKE YOUR MONEY IN DUES AND ASSESSMENTS AND TELL 
YOU WHAT TO DO. 

S. H. KRESS & COMPANY 



VOTE RIGHT 
AVOID STRIKES 
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VERDAD Y FICCION 

ALGUNAS DE LAS MANERAS QUE LA ONION HA TRATADO DE ENGANARLOS: 


FICCldN: LA UNIO* DICE QUE SI SE METE EN LA TIENDA. "UDS. RECIBIRAN 

- AUMENTOS EN SALARIOS Y MAS BENEFICIOS. 

VERDAD- LA UNlOfi LE PUEDE GARANTIZAR ABSOLUTAMENTE Y LQ SABE. 

VERD —‘ SI LA UNION SE METE EN SU TIENDA, LA LEY SOLAMENTE EXIGE 

QUE LA COMPANIA CONTRATE, NO ^ R ff r | I | ^ f i. 0 ^ U „ F ?r S Fli T c U DEL 
rnNTRATH LA VERDAD ES* QUE SI LA UNION SE METE EN SU 

TIENDA Y CONDICIONES ECONOmCAS DEMANDAN QUE SU 
fDNSlDERE LA DISCONTINUACItfN DE ALGUNOS DE SUS BENEFICIOS, 
LA^UNlO^^SERIA OBLJGADA POR LA LEY A CONTRATAR ACERCA DE LA 
DISCONTINUACIWi DE ESOS BENEFICIOS. 


FICClrfN: 


VERDAD: 


LA UNIofi FALSAMENTE DA A 
UNA TIENDA QUE ESA TIENDA 
OTRA MENTIRA PREMEDITADA 


ENTENDER QUE SI UNA UNldN 
NUNCA SE PyEDE CERRAR. 
POR LA UNION. 


SE METE A 
ESTA ES 


LA TIENDA PUEDE SER CERRADA PORRAZONESECONOMICASA CUALQUIER 
YTr U6ft .. ■RraUlCSGO DE LA UNION!LA VERDAD ES QUE ESTA 
ffirTIENE INTIMO CONOCIMIENTO QUE MUCHAS T JIENJJS ^N DONDE 

PARA OPERAR, LA COHPwIA PUEOE MUOAR SU PROOUCCION A OTRO 
SITIO 0 PUEDE CERRAR LA TIENDA COMPLETAMENTE. 


FICCION: 


VERDAD: 


LA UNION DICE QUE, "SI USTED NO FIRJJA UNA TARJETA CON LA UNION 
NO PUEDE VOTAR EL DIA DE LA ELECCI<fN." 

IA LEY NO DICE ESO. NO IMPORTA SI USTED NO HA FIRMADO UNA 
tab1FTA PUEDE VOTAR. Y SI USTED HA FIRMADO UNA TARJETA 
PUEDE VOTAR CON LA COMPAfTlA. LA ELECCI 
EL GOVIERNO Y SU VOTO SERA HECHO EN SECRETO. NADIE SABRA 

COMO USTED VOTO. 


ESTE SEGURO QUE HAjfE LOS HECHOS. 


CADA UNO TIENE QUJ PENSAR Y DECIDIR SI 

K ^5 So S KVfel SKMSSVSKS 

LO QUE TIENEN QUE HACER. 

S. H. KRESS I COMPANY ^ 


VOTE NO11 


FVITEN HUELGAS 


VOTE 
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£ye/r if you have 
6eer? pressured into 
Signing a union card ~ 

You are Free to 
Vote*NO*at the SECRET Election . 

It Is Simple To Vote! 

I On. I 

just mark an X in the box under NO 

wflUf j* — dmi U JM 


m 

* 

a 

»• 



J 

i s i 


K The Box Marked NO 

L, 9 o~ mm ~ </«./ LmlLt ~f uU mmf!! 

& n i* 


‘V ' 
v ^ , 


fTTr^> -<•>» be represented for purpoeee of collective oerp|i>-_ 

t» br— DISTRICT 65 



DISTRIBUTIVE WORKERS OF AMERICA 

• 

YES 


NO 


□ 


X 



VOTE 

NO 


| | UIIUIV >v «V»V 

And Its Dues, Fines And Assessments 


S. H. KRESS t CO. 
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NO ES fciUY TARDE! 


Si aun ha F irmac/o 
una tarjeta bajo 
pres/on -- 

Tiene Libertad para 
Votar "NO” en la Eleccion SECRETA. 

iEs Facil Para Votar! 

Usted solamente marca una X en la cajita bajo de NO 

nada mu — o*o •* todoll 

Este Seguro Que Escriba Una X En 
La Cajita Marcada NO 

No firm# *u nombre y no haga nada mu con la balotaU 

VOTE 
NO 

K 

Su Fracaso De Votar Es Un Voto Para La Union 
Y Sus Derechos, Multas E Imposiciones 

J S. H. KRESS t CO. 

• - * i 















Make Your Own 
GUARANTEE 
When You Vote 

NO 

x 


It Means 

NO 

Dues, Fines and Assessments, 
Strikes, 

Lost Pay Due to the Strikes, 
Picket Lines, 

Violence, 

Forced Attendance at Union 
Meetings, 

Union Dictatorship. 
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The True Story 
What a Union 



It’s Important that Everyone 
Understands Exactly What a 
Union Can and Cannot Do— 
by Law. 
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WHAT A UNION IS. 

A Union IS an organization that make* a lot of phony promise*. 

A Union IS something tha t y° u P a V a lot of money to. 

A Union IS run by people who live of fy° uf warnings. 

A Union IS more interested in Union Bosses than you. 

A Union IS run by Union Bosses that have control over you. 

A Union IS capable of calling you out on strike and making you walk a picket line." 
A Union IS liable to turn your friends against you. 

A Union IS a big business for Union Bosses. 

A Union IS a group that needs you to replace its lost members. 

A Union IS afraid to back up its promises by a written guarantee. 

A Union IS often guilty of breaking promises and mistreating members. 

A Union IS something that involves ■ everyone — once in, its hard to get out. 



Vote X On Election Day! 


I 

I 

i 


! 
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WHAT A UNION IS NOT 



A Union *S NOT going to koep this plant open. 

A Union ^ NOT going to tell our products. 

A Union ^ NOT g 0 ; n g + Q provido business to run this plant. 

A Union *S NOT g C ; n g f 0 provide you with e job. 

A Union IS NOT going to pay your paycheck. 

A Union IS NOT going to pay for any of your benefits. 

A Union *S NOT g G ; n g f 0 p ay y OU( . medical or hospital insurance. 

A Union *S NOT g Q j n g f 0 p ay f or your vacations and holidays. 

A Union ,S NOT interested in you—only in collecting money from you. 

A Union IS NOT going to provide the supplies end equipment to keep 
your plant running. f . 

A Union ^ NOT responsible for carrying out the false promises it 
makes you. 

A Union IS NOT interested in you or your personal problems. 

— BUT YOUR COMPANY is and that's why we can and will furnish 
yoi> factual proof of everything we have said above. 

You see, tnere's a lot more to this Union thing than what the Union 
would have you believe. Simply by voting a union into a plant means abso¬ 
lutely nothing — a Union cannot itself do one single thing about your job or 
pay — the only thing the Union can do is to ask the Company — and if it is 
not reasonable to the Company and the Company says "NO" then there is 
nothing for the Union to do but call a strike. 

Please Tum the Page 

. . . r 'V -> 


>V I » *. * 






REMEMBER - 


A 

NO 

VOTE MEANS 


NO UNION 

NO WAGES LOST DUE To Strikes 
NO DUES " 

NO STRIKES 
NO FINES 
NO ASSESSMENTS 
NO UNION BOSSES 



I 
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s. H. KRESS and Company 
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STRIKES 


HEKt 1 A PARTIAL LIST Of STRIKES RECENTLY CALLED BY DISTRICT 6S: ' 


Ukhouse Shoe Co. 

Uncle Sen Chetpcsl Co. 
Union Stationery Corp. 
Trtdf Imports, Inc. 

Flore Clock Co.. Inc. 
Telenet Co. 

H.rey Textile Co. 

Peul A.Streub i Co. 
Leether Costing Corp. 
Trensocetnlc B*T1f»9 Corp. 
[ IH Simon. Inc. 

Acne News Co.. Inc. 

Aetne Peinting Co..Inc. 
iter Correcting Corp. 
Sredley-Ttne 


•Uninow Brow. Inc. Abrehens H.9»x1ne Service 

lenbert Free* I Picture Co. Anerlcen Bekery 
Lermen Bros.. Inc. Air Moris 

Miles Shoes. Inc. Ideel Leurdry , ? 

Metlonel Shoe Stores Chick end An 

Stenderd Seiple. Inc. British lnd.-Avnet Electronics 

Zelert On* Co..Inc.» Fel Co. Mew Tori University 


Arco Tools. Inc. 


Accurete List Letter Service 


Pereuount Surglc . Supply Co. H.J.Stotter Co. 
Universal Peckeglng Products tores Mfg. Co. 
Air Express Intometlonel Morris Abreus. 1 

Hehurt Products Cooperetlve Mede Co. 


Monroe Sender Corp. 
Title Guerentee Co. 
Gr ee m i n Bros. 


Snefu Offset Printers Co. Metlonel Birth Record Co. 
SBC Seeple Cerd Co. H. Sreeiereld Corp. 

Cestro Convertible Corp. Hester Touch Rentel Lob. 
cosaettc Mfg. Corp. M-6 Toys 

Oefender Industries,inc. Midtowi Mfg. Corp 

Prestype, Inc. Senerel Envelope Co..Inc. 

Vi*e Food Products M*y Tep » tebel Co. 

A. Milner Co.. Inc. Mnellne Theioogrephers 

Ace Diop Cloth Mfg. Co.. Atlentlc Foen Prod. Corp. 
Gless lets, Inc. Modorn Clesslcs, Inc. 

doy.1 Morcester Frenco-toerlcen Novelties 

fWihetten Direct Mell.lec. tonson Service, Inc. 

Alene Device Kfg. Co. Uwl» Me*rtel Ho 

Jey-Mlllfmd Co.. Inc. City of Cherleston 


Norris Abreae, Inc. 

Uede Co. 

Benkey Jewelry Co.. Inc. 
feosene Knlt-Herneco Corp. 

Action Letter, Inc. 

M. Luxenturg A Sons 
Tlper Things 
Millions Under Co. 

Little Fxmi 

Century Oxford Mfg. Corp. 
Simplicity Petum Co.. Inc. 
Ledlet A Children's App.Mfps. 
Ellzebetn Hertley. Inc. 

Art Steel Co. 

Jefferson Stores 
Electronic Reproduction Servl 
Assn.Leoles A Children's Nets 


Louis Oblcl Nenorlsl HosplUl Knewe of Modern Art 
City of Cherleston Mid-South Hilling Co. 
Lyons A CO. 
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Q A 

NO 

VOTE MEAIMS 


NO UNION 


NO UNION STRIKES. 


NO *UNION DUES 


NO UNION PICKET LINES 


NO UNION FINES 


I '> 
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NO 


NO 


UNION ASSESSMENTS 
UNION COMMANDS 


H i It ^ 


VOTE NO 


KO STRIKE 


S H KHCSS mna Company 
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[Dated 12/27/72] 

SPECIAL APPEAL BY THE EMPLOYER FROM HEARING 
OFFICER'S DENIAL OF EMPLOYER’S REQUEST TO 
_ FILE BRIEF AT CLOSE OF HEARING _ 

The Employer respectfully requests special permission to 
appeal to the Board from the Hearing Officer's refusal to permit 
the Employer to file a brief after the close of the hearing on ob¬ 
jections and challenges. 

This matter involved such substantial issues of fact and law 
that the Board granted the Employer’s request for review of the 
Regional Director's Supplemental Decision, and directed that a 
hearing be held to resolve the issues raised as to certain objections 
and challenges. 

A brief is particularly essential at this stage of the proceeding. 
This hearing consumed five full days and the record will be close 
to 1,000 pages. The evidence at the hearing covered a broad range 
of both legal and evidentiary issues. Such important, unique and 
difficult questions of law were involved that, during the course of 
the hearing, the Hearing Officer had to call a recess to examine 
into some of the questions of law that were raised. Delicate and 
essential credibility resolutions are involved. 

The Hearing Officer’s action is particularly prejudicial to the 
Employer since he did not auvise the Employer until the last moment 
just before the close of the hearing, that he would not permit briefs 
to be filed. Accordingly, throughout the hearing, in anticipation of 
having the opportunity to set forth its position on the facts and the 
law in a brief, the Employer did not expound its position to the ex¬ 
tent warranted by the difficult questions of law and fact involved. 
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The assertea re^on of the Hearing Officer in taking this 
action was that if the Board had wanted to give the parties the 
right to file briefs with the Hearing Officer, it would have stated 
so specifically in its order directing the hearing. It is submitted 
that such reasoning is without basis. The remand order which 
was contained in a telegram by Robert Volger, Deputy Executive 
Secretary, dated October 16, 1972, provides, in pertinent part: 
u The Board concluded that the issues raised as to these 
matters can best be resolved by a hearing. Accordingly, 
the case is remanded to the Regional Director for such 
hearing and for further action in accord with the Board's 
Rules and Regulations." 

Nothing in the remand order precludes the right of the parties 
to file a brief to the Hearing Officer. Indeed, the Board's Rules 
and Regulations, Section 102.69(c) and Section 102.67 which govern 
this proceeding would indicate that the Employer does have a right 

to file a brief to the Hearing Officer. * 

The failure of the Hearing Officer to permit the Employer to 
file a brief which would call his attention to the salient evidence 
and clarify the issues involved could well result in erroneous find¬ 
ings, conclusions, recommendations and credibility resolutions at 
this stage of the proceeding which would seriously prejudice the Em¬ 
ployer. 

* Section 102.69(c) which deals with election objections proceed¬ 
ings provides that: ” *** The parties shall have the rights set 
forth in Section 102.67(a) ***" Section 102.67 states that: 

"Any party desiring to submit a brief to the Regional 
Director shall file the original and one copy thereof, 
which may be a typed carbon copy, within seven (7) days 
after the close of the hearing; provided, however , that 
prior to the close of the hearing and for good cause, the 
Hearing Officer may grant an extension of time not to ex¬ 
ceed an additional 14 days." 
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Accordingly, it is respectfully requested that before any 
report is issued in this proceeding, the Employer’s request fo: 
permission to file a brief to the Hearing Officer should be granted 
and that the Employer be granted 21 days from the date the Board 

issues its order to file said brief. 

Respectfully submitted, 
SELIGMAN & SELIGMAN 

Bv /s/ Mad eline Balk _ 

Attorneys icr Employer 
405 Lexington Avenue 
New York, New York 10017 

(212) 661-4700 


* 


* 


* 


* 


* 



NLRB 

ORDER SECTION 
HFL/dn 


1/11/73 - 3:00 
49325 


NLRB Region 2 
New York, New Yor* 


Madeline Balk, Esq. 

Seligman & Seligman 
405 Lexington Avenue 
New York, New York 

RE- S H. KRESS & COMPANY, CASE 2-RC-15824. EMPLOYER'S 
SPECIAL APPEAL FROM HEARING OFFICER'S DENIAL OF EM¬ 
PLOYER'S REQUEST TO FILE BRIEF AT CLOSE OF HEARING IS 
HEREBY DENIED. BY DIRECTION OF THE BOARD: MEMBER 
KENNEDY DISSENTING. 


HOWARD F. LEBARON 
ASSOCIATE EXECUTIVE 


SECRETARY 






Case 2-CA-13057 


[Dated 10/17/73j 

RESPONSE TO NOTICE TO SHOW CAUSE 

* Now comes S. H. Kress and Company, Respondent in the 
above matter and in response to the Order to Show Cause issued 
in the above-entitled proceeding by George A. Leet, Associate 
Executive Secretary, on October 4, 1973, opposes the General 
Counsel’s Motion for Summary Judgment for the following reasons: 

I. THE MOTION TO STRIKE PORTIONS 
OF RESPONDENT’S ANSWER 

1. In the Motion for Summary Judgment the General Counsel 
recites that the Motion is based in part on certain alleged exhibits 
attached to a verified petition of Counsel for the General Counsel. 

No exhibits were attached to the motion papers served on attorneys 
for Respondent and the petition of Counsel for General Counsel was 
unverified. Failure to serve on opposing counsel correct and com¬ 
plete copies of all papers filed with the Board on which the General 
Counsel relies in support of his motion clearly deprives Respondent 
of due process and that elemental fairness which administrative 
agenices are required to observe in these pr> ceedings. 

2. In denying the appropriateness of the unit alleged in para¬ 
graph 5 of the Complaint, Respondent seeks to obtain a review of 
the action overruling Respondent's challenges to the ballots of Maria 
Aviles and Soniz Morales who are display department personnel. 

The unit alleged in paragraph 5 of the complaint specifically excludes 
"all display employees." Therefore, if this unit is appropriate, as 
the General Counsel alleges, then Respondent’s challenges to the 
ballots of the display department employees, Aviles and Morales, 
should have been upheld and their votes should not have been counted. 
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Clearly, this procedure, which is the only way Respondent can 
preserve its defenses in order to obtain review of the erroneous 
determinations on the challenges, is not frivolous. Moreover, 
the General Counsel's motion to dismiss this denial as frivolous 
is defective in that, inter alia , he relies in support of this motion 

on exhibits which were not served on Respondent. 

3. The General Counsel’s motion to strike portions of Re¬ 
spondent's answer on the grounds that Respondent is seeking to 
relitigate issues previously decided in a prior related representa¬ 
tion proceeding, 2-RC-15824, must be denied as being without 
merit. Respondent is entitled in this proceeding to contest the 
Board's action in the prior representation proceeding and to con¬ 
test the Certification of Representative. 

4. In any case, the denials and defenses set forth in Respon- 

dent's answer are not only permitted by Sections 9 and 10 of the 
Act, but, in fact, are required by Section 10(e) of the Act, in order 
to preserve Respondent's right to judicial review of the Board's 

action in the representation proceeding. 

5. There is no matter contained in Respondent's answer which 

is "frivolous” within the meaning of either the Board's Rules and 
Regulations or the Federal Rules of Civil Procedure. 

6. The General Counsel’s motion to strike portions of Respon¬ 
dent’s answer as "frivolous" is not appropriate under Rule 12(f) of 

the Federal Rules of Civil Procedure. 

7. The General Counsel's motion to strike portions of Re¬ 
spondent’s answer as "frivolous" does not come within the meaning 
of Section 102.21 of the Board's Rules and Regulations s^nce that 
section deals only with the accountability of Respondent for failing 
to sign an answer or for filing an answer with the intent to defeat 
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the purposes of that section, or situations where scandalous or 
indecent matter is inserted. 

n. THE MOTION FOR SUMMARY JUDGMENT 

Respondent opposes the General Counsel’s Motion for Summary 
Judgment for the following reasons: 

1. The central issue in the instant proceeding is whether the 
Certification o. Representative issued to District 65, National 
Council of Distributive Workers of America, (hereafter referred 
to as "The Union") in Case No. 2-RC-15824 is invalid because the 
Regional Director and the Board erroneously overruled Respondent's 
objections to the election and erroneously overruled Respondent’s 
challenges to the ballots oi Maria Aviles, Soniz Morales and Carmen 
Valentin. 

2. The Respondent filed eight objections to the election and 
presented a prima facie case establishing that the Union interfered 
with the election in the following respects: 

a. In support of Objection No. 1 the Respondent presented 
evidence that established that the Union deliberately misrepresented 
its initiation fees, dues, and other financial obligations of employ¬ 
ees to the Union. The Respondent also showed that the Union's pre¬ 
election claims that its Union Security Plan was in all its contracts 
was untrue, when the Union's own newspaper reported contract 
settlement without the Union Security Plan. 

b. In support of Objections 2 and 4 Respondent presented 
evidence that the Union enlisted the services of United States Con¬ 
gressman Herman Badillo and Commissioner Irma Santaella to elec¬ 
tioneer among the electorate on behalf of the Union, and that in the 
course of such electioneering Congressman Badillo made inflammatory 
racial statements and attempted to make the employees believe that 







they would be benefitted with Federal building projects, which, 
in view of his Congressional position they might be led to expect. 

c. Evidence provided in support of Respondent’s Objec¬ 
tions 3 and 6 demonstrated that the Union paid employees to appear 
as Union supporters and to obtain the support of other employees 
for the Union. Respondent submitted evidence that the Union made 
other promises of money and economic benefits to obtain the em¬ 
ployees’ support and also publicized plans for a victory party before 

the election results were known. 

d. In support of Objection 5, Respondent submitted evi- 

dence which established that Union Representative Abreu engaged 
in electioneering in the "No Electioneering" area and while remain¬ 
ing in the restricted area during voting hours solicited others to 

electioneer during the times the polls were open. 

e. In support of Objections 1 and 8, Respondent pre¬ 
sented evidence which demonstrated that supervisors instigated, 
participated in and sponsored the Union and acted as members of 
the Union's Organizing Committee during the critical period prior 

to the election. 

3. Although Respondent presented a prima fa£ie case showing 
that the Union misrepresented its initiation fees, dues, and other 
financial obligations, and that its Union Security Plan was not in all 
of its contracts, the Regional Director overruled Respondent’s ob¬ 
jections without a hearing, accepting the Union's bald statements 
that its election promises regarding these matters were true. 

4. The Respondent’s objections regarding the activities of 
Congressman Badillo and Commissioner Santaella in acting as Union 
agents was never resolved, either by the Regional Director or the 
Board, and no hearing was ever held to consider the effects of the 
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inflammatory racial statements by Congressman Badillo and the 
effects of the partisan participation of high government officials 
on the employees' vote. 

5. Despite the Respondent's prima facie case showing that 
the Union paid employees to appear as Union supporters and in¬ 
fluence other employees in favor of the Union, and made other 
promises of money and things of benefit to obtain the employees' 

Union support, these objections were overruled on the basis of the 
Regional Director's ex parte determinations, and the Respondent 
was never accorded a hearing on these objections. 

6. Although Respondent requested that, in accordance with 
well-established precedent, the representation proceeding be dis¬ 
missed because of the activities of two acknowledged supervisors 
in the solicitation of Union authorization cards, arranging for, at¬ 
tending, and participating in Union meetings, urging and obtaining 
employee signatures on authorization cards, and enlisting employ¬ 
ees to solicit and support the Union, the Regional Director refused 
to dismiss the proceedings solely on the ground that the objections 
based on the conduct of the supervisors were not raised within five 
working days of the close of the representation hearing. There is 
no provision in the Board's Rules and Regulations and Statements of 
Procedure publicizing this five-day rule. Respondent has been unable 
to find any publicized cases which refer to the five-day rule. Since 
the Respondent did bring the objectionable supervisors' conduct to 
the attention of the Regional Director more than a month prior to the 
election and requested an administrative investigation, the Regional 
Director's refusal to grant the Respondent a hearing or to consider 
this objection in reliance on the five-day rule, is reversible error. 

7. Although the Board reversed the Regional Director and 
directed a hearing as to Objecaons 5 (activities of Union Representative 








Abreu in the "No Electioneering" area) and 7 (Supervisors pro¬ 
union activities after the filing of the representation petition) 
Respondent was not given a fair hearing on these objections. The 
Respondent was denied administrative fairness ana due process of 
law by the conduct of the Hewing Officer in refusing to permit Re¬ 
spondent to adduce evidence on critical issues, t have its own 
Spanish interpreter present when a Spanish-speaking witness testi - 
fied, and in permitting Counsel for the Regional Director to parti¬ 
cipate in and question witnesses as an adversary, to make available 
affidavits of Respondent’s witnesses to the Union without complying 
with Section 102.118 of the Board’s Rules and Regulations and per¬ 
mitting Counsel for the Regional Director to make prejudicial state¬ 
ments without testifying under oath, and thereafter discrediting the 

testimony of Respondent's witnesses. 

Further, even though the evidence adduced at the hearing covered 
a broad range of both legal and evidentiary issues, the Hearing Of¬ 
ficer refused to permit Respondent to file a brief that would have 
brought to the Hearing Officer's attention the salient evidence and 

would have clarified the issues involved. 

Consequently the Hearing Officer misunderstood the critical 
issuer and evidence and made adverse credbiility resolutions pre¬ 
judicial to Respondent. 

8. Respondent submits that it was denied administrative fairness 
and due process of law in the hearing on the challenges to the ballots 
of Maria Aviles, Soniz Morales and Carmen Valentin. The Hearing 
Officer credited the unsupported testimony of Carmen Valentin when 
the evidence on the record shows that she was contradicted in other 
respects by the Union’s witnesses, and discredited without reason 
documentary evidence submitted by the Respondent, as well as the 
mutually corroborative testimony of Respondent's witnesses, Marks 
and De Leon. 
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With respect to the challenges to the ballots of Aviles and 
Morales, the Hearing Officer ignored the testimony of the Union's 
witness that there was a display department employee before Aviles 
and Morales. In overruling Respondent's challenges the Hearing 
Officer accepted the contradictory self-serving and inherently in¬ 
credible testimony of Aviles and Morales and rejected, without 
reason, the testimony of Respondent’s witnesses, Marks and 
Maguire, as well as the uncontradicted documentary evidence sub- 

mitted by the Respondent. 

Since the Hearing Officer refused to permit the Respondent to 
file a brief to explicate the delicate and essential credibility determ¬ 
inations and did not even offer the Respondent the opportunity to argue 
orally on the record, the Hearing Officer's erroneous findings, con¬ 
clusions, recommendations and credibility resolutions on these mat¬ 
ters must be considered directly attributable to such refusal. 

The Board, in adopting the Hearing Officer's determinations 
pro forma has essentially denied the Respondent a hearing on these 

critical issues. 

9. The Hearing Officer's determinations overruling the challenges 
to the ballots of Maria Aviles and Soniz Morales are erroneous as a 
matter of law. Since it is undisputed that Aviles and Morales were 
display department employees and the General Counsel contends that 
the voting unit specifically excludes display department employees 
the challenges to their ballots because they were display department 

employees should have been sustained. 

10. The rule against relitigation of previously litigated issues 

does not apply in the instant case because Respondent was not given 
the opportunity in the prior representation case to fully litigate the 
issues raised by its objections and challenges. 
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Respondent respectfully submits that since it was denied a 
fair hearing on its objections and challenges in the underlying 
representation proceeding, Respondent would be severely pre¬ 
judiced and denied due process of law if the General Counsel’s 
Motion for Summary Judgment, which would deny Respondent a 
hearing in this Unfair Labor Practice proceeding, were granted. 

WHEREFORE Respondent respectfully submits that for the 
reasons stated in Section I and H above the General Counsel's 
Motion for Summary Judgment must be denied and the case be 

noticed for trial. 

Respectfully submitted, 
SELIGMAN & SELIGMAN 

By /s/ Madeline Balk 
Attorney at Law 
Attorneys for Respondent 
Chrysler Building, 54th FI. 

405 Lexington Avenue 
New York, N.Y. 10017 
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[TRANSCRIPT OP PROCEEDINGS] 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SECOND REGION 

* ************************ 

In the Matter of * 

S. H. KRESS, * 

Employer * 

* 

and * 

DISTRICT 65, NATIONAL COUNCIL * 

DISTRIBUTIVE WORKERS OF AMERICA, * 

* 

Petitioner * 

************************* 

26 Federal Plaza 
New YorK, New York 
Friday, March 10, 1972 

The above-entitled matter came on for hearing, pursuant to 
notice, at 11:45 o'clock a. m. 

BEFORE: 

HOWARD SHAPIRO, Hearing Officer 
APPEARANCES: 

ala:* d. eisenberg, esq. 

SELIGMAN & SELIGMAN, ESQS. 

-.05 Lexington Avenue 
New York, New York 
Appearing on behalf of the Employer 

MARIO ABREV & 

ABE COHEN 

13 Astor Place 

New York, New York 

Representatives, 

Appearing on behalf of the 
Petitioner 


Case No. 

2 -RC-15824 







INDEX 


WITNESSES 


DIRECT CROSS REDIRECT RECROSS EXAM 


James W. Williams 

(S. H. Kress & Co.) 17 


EXHIBITS 


NUMBER FOR IDENTIFICATION 

Board's: 

No. 1 (Witness Williams 


IN EVIDENCE 


4 


PROCEEDINGS 

HEARING OFFICER SHAPIRO: The hearing will be in order. 

This is a formal hearing in the matter of S. H. Kress, Case 
No. 2-RC-15824, before the National Labor Relations Board. The 
Hearing Officer appearing for the National Labor Relations Board 
is Howard Shapiro. All parties have been informed of the procedures 
at formal hearings before the Board by service of a statement of 
standard procedures with a notice of hearing. I have additional copies 
of this statement for distribution if any party wishes more. 

Will Counsel please state their appearances for the record, for 

the tetitioner? 

MR. COHEN: Abe Cohen. 

HEARING OFFICER: Mr. Abrev? 

MR. ABREV: Mario Abrev. 

HEARING OFFICER: For the Employer? 

MR. EISENBERG: Alan D. Eisenberg with the law firm of 
Seligman & Seligman, 405 Lexington Avenue, New York, New York, 
10017. 

HEARING OFFICER: Could we get the other two gentlemen to 
state their appearances? 
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INDEX 


WITNESSES 


DIRECT CROSS REDIRECT RECROSS EXAM 


James W. Williams 

(S. H. Kress & Co.) 17 


EXHIBITS 


NUMBER 


FOR IDENTIFICATION 


Board's: 

No. 1 (Witness Williams 


IN EVIDENCE 


4 


PROCEEDINGS 

HEARING OFFICER SHAPIRO: The hearing will be in order. 

This is a formal hearing in the matter of S. H. Kress, Case 
No. 2-RC-15824, before the National Labor Relations Board. The 
Hearing Officer appearing for the National Labor Relations Board 
is Howard Shapiro. All parties have been informed of the procedures 
at formal hearings before the Board by service of a statement of 
standard procedures with a notice of hearing. I have additional copies 
of this statement for distribution if any party wishes more. 

Will Counsel please state their appearances for the record, for 

the Fetitioner? 

MR. COHEN: Abe Cohen. 

HEARING OFFICER: Mr. Abrev? 

MR. ABREV: Mario Abrev. 

HEARING OFFICER: For the Employer? 

MR. EISENBERG: Alan D. Eisenberg with the law firm of 
Seligman & Seligman, 405 Lexington Avenue, New York, New York, 

10017. 

HEARING OFFICER: Could we get the other two gentlemen to 
state their appearances? 
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in the sales of general merchandise. The only facility involved here¬ 
in is the retail store at 1915 Third Avenue, New York, New York, 
10029, hereinafter known as the Employer. During the past twelve 
months in the course of doing business the Employer’s sales of 
merchandise exceeded 500,000 of which more than 50,000 worth of 
goods was purchased from suppliers located directly outside of New 

York State. 

Mr. Eisenberg, is that a fair statement of the business and 

operations of the company? 

MR. EISENBERG: Yes, sir. 

HEARING OFFICER: Mr. Eisenberg, on behalf of the company, 
do you admit that the company is engaged in interstate commerce 
within the meaning of the act as amended? 

MR. EISENBERG: Yes, sir. 

HEARING OFFICER: Is the correct and legal name of the com¬ 
pany that by which it has been designated in these proceedings, to 
witness S. H. Kress & Company, the word company spelled out? 

MR. EISENBERG: Yes, although I would note in Board Ex¬ 
hibit 1, the representation petition does not so indicate. 

HEARING OFFICER: Would you like to move to amend it? 

MR. EISENBERG: I think that is the obligation of the union, 

sir. 

HEARING OFFICER: Mr. Cohen, would you move to amend 

the petition in that record? 

MR. COHEN: I would. 

HEARING OFFICER: Motion granted. Mr. Cohen, is the 
correct name of the Petitioner that which appears on the petition 
filed in this case, that is, District 65, National Council Distributive 
7 Workers of America? 

MR. COHEN: Yes. 
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HEARING OFFICER: Can it be stipulated that the Petitioner 
herein, District 65, is a labor organization within the meaning of 
the act as amended? 

MR. EISENBERG: Upon information and belief, yes. 

HEARING OFFICER: Do you so stipulate, Mr. Cohen, on behalf 
of the Petitioner? 

MR. COHEN: Yes. 

HEARING OFFICER: Mr. Cohen, how should the organization 
name appear on the ballot in the event an election is directed? 

MR. COHEN: We would like it to appear as District 65, NCDWA. 

HEARING OFFICER: I would like also to get on the record, Mr. 
Cohen, the affiliation of District 65, with whom is it affiliated? 

MR. COHEN: National Council Distributive Workers of 
America. 

HEARING OFFICER: Is that AFLCIO and CLC? 

MR. COHEN: No, it is independent. 

HEARING OFFICER: On the ballot itself, I believe it is Board 
8 policy to spell out the full name of the Petitioner in this case 

and then if it is desired, to put beneath it any abbreviation that the 
Petitioner may require. 

MR. COHEN: We certainly don’t need it spelled out and then 
abbreviated. I don't see why we can’t just have it abbreviated. As 
I said earlier, District 65, NCDWA. 

HEARING OFFICER: My understanding is that it is Board 
policy — 

MR. COHEN: Leave out the initials. If you want to spell out 
the entire title, spell it. 

HEARING OFFICER: Fine. Then do you agree on the ballot 
it should read, District 65, National Council Distributive Workers 
of America? 
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MR. COHEN: Will you tell me what I should do if I don't agree? 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

Back on the record. 

Mr. Cohen, is it the petition of the union that you represent a 
majority of the employees in an appropriate unit and are you making 

this claim now? 

MR. COHEN: Yes, sir. 

HEARING OFFICER: Mr. Eisenberg, does the company at this 
i time decline to recognize the Petitioner as exclusive bargaining 

agent for the employees in the unit petitioned for until such time as 
it or they are asserted in an appropriate unit as determined by the 
Board? 

MR. EISENBERG: Yes, and I would like to observe that at no 
point has Petitioner made a request for recognition. 

HEARING OFFICER: Prior to the opening of the hearing the 
parties worked out the lollowing unit statement: 

Unit included all employees of the Employer at its store at 1915 
Third Avenue, New York, New York, 10029, including cashiers, 
porters, maintenance, stock, food service and selling employees 
and oliice clerical employees. Excluded all display employees and 
all guards, professional employees and supervisors as defined in 
the act. 

Mr. Eisenberg, do you so stipulate to that unit? 

MR. EISENBERG: Yes. 

HEARING OFFICER: Mr. Cohen? 

MR. COHEN: Yes, sir. 

HEARING OFFICER: Gentlemen, there is some disagreement 
on the inclusion of certain supervisory individuals and positions on 
10 the eligibility list and within the unit. Mr. Cohen, could I have 

the Petitioner's position on this matter? 
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MR. COHEN: Could I ask for a fifteen-minute recess at this 

nine? 

HEARING OFFICER: Is such a long recess necessary at this 
point or could we go off the record for some time and then come back 

on? 

MR. COHEN: I wanted to go out and make a call and see if I 

could reach my attorney on this. 

HEARING OFFICER: I would call a fifteen-minute -- 
MR. EISENBERG: I would object to a recess. I would have no 
objection to a recess being granted for a telephone call but this 
hearing was scheduled for eleven o’clock and I note for the record 
that it is now ten minutes after twelve and we should move forward. 
Now, if Counsel was going to be present, he should have been 

here at eleven o’clock as I was. 

HEARING OFFICER: What is the purpose of this call? 

MR. COHEN: Mr. Hearing Officer, as you know, while we were 
off the record or before the hearing was officially opened, we had 
discussed the possibility of agreeing to the unit and to the eligibility 
list and the union sought to agree with the company's position 
in order to get an election. It is at the company's insistence that 
we are litigating this issue ana I would like to discuss this with 

Counsel. 

MR. EISENBERG: I would take exception to the position of Mr. 

Cohen that the compan visned to litigate this. This is a dispute 
between both parties here. Now, if Mr. Cohen wishes to consult 
with Counsel, I suggest that the hearing be adjourned and Mr. 

Cohen can speak with Counsel and then we can re-schedule the 
hearing. I am making that motion at this time. 

HEARING OFFICER: Motion denied. I suggest that we adjourn 
for lunch at this time, and Mr. Cohen can make any telephone calls 


he wishes to. 
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MR. EISENBERG: I again point out that this hearing was 
scheduled for eleven o'clock and it is now closing in on twelve- 
fifteen. I see no point in breaking for lunch, we have accomplished 
nothing today. If Mr. Cohen wishes an adjournment, I am willing 
to comply and return on another day. I see no point in breaking at 

this time. 

MR. COHEN: We are not looking for an adjournment and I again 
repeat that prior to the opening of the hearing, the union made 
every effort to avoid this litigation and it is only at the insistence 
of the Employer’s Counsel that we are having this litigation. We 
were prepared, as you know, to settle the question of the eligibility 

list in accordance with the company's requests. 

HEARING OFFICER: Gentlemen, that is not the issue here. 

The issue is the appropriate time to adjourn for lunch and, I think, 
it is a good time now to adjourn because, I think, it is inevitable that 

we will adjourn at some time for lunch. 

Mr. Eisenberg, your objection is overruled. We will adjourn 
for one hour and we will resume at one-fifteen at which time Mr. 
Cohen will have made his phone calls and we will take this up from 

there. 

(Whereupon, at 12:15 o’clock p. m., the hearing adjourned 

for lunch.) 

(Whereupon, at 1:20 o'clock p. m., the hearing resumed.) 
HEARING OFFICER: On the record. Prior to the recess, a 
request was made of the Petitioner to state its position on the matter 
of supervisors. Before I allow the Petitioner to respond to that, 
let me just elaborate on the question involved. 

Prior to the hearing, the parties supplied the Hearing Officer 

with the following information: 
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There is one store manager involved, Mr. James Williams; 
three assistant store managers, Lawrence Jones, W. Grotheer and 
Sylvester Irvin; and six department managers whose names are 
Margaret Gordin, Sophia Oliveri, Josie Guzman, Helen Kavasansky, 
Hayde Feliciano, and Noel Hernandez. 

Mr. Cohen, the position of the Petitioner on the supervisory 
question? 

MR. COHEN: We believe they should all be excluded. 

HEARING OFFICER: Mr. Eisenberg, the position of the com¬ 
pany? 

MR. EISENBERG: The company believes they should also be 
excluded but because of various off the record discussions which 
took place prior to the institution of this hearing, the company feels 
that it is incumbent upon itself to introduce testimony on this point. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

On the record. 

Mr. Eisenberg, would you please present your witnesses in 
support of your position? 

14 MR. EISENBERG: Prior to that, sir, I would like to move that 

the witnesses be sequestered. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

Back on the record. 

Mr. Eisenberg? 

MR. EISENBERG: On the basis of an off the record discussion, 
I am advised by the Hearing Officer that the witnesses subpoenaed 
by the Petitioner will not testify and in view of that understanding I 
would, therefore, withdraw my request for the sequester. 






203 


HEARING OFFICER: Mr. Eisenberg, would you please call any 
witnesses you intend to call? 

MR. EISENBERG: Yes, I just wanted to make one further state¬ 
ment before we proceed, which is, on the basis of the exploratory 
discussion again neid off the record, the only issue that has definitely 
opened so far is on the supervisory status of certain individuals. I 
would like to make it clear to the Hearing Officer at this point, that 
on the basis of discussion that I have not yet had with Mr. Briar, 
there may be the possibility of one other issue and I will get back to 
the Hearing Officer before the end of the day on that point. I would 

like to call '£r. Williams on the question of the supervisory 
status of six supervisors. 

Mr. Williams, take the stand. 

JAMES W. WILLIAMS 

was duly sworn by the Hearing Officer and testified as follows: 

HEARING OFFICER: State your name and address for the 
record, please? 

THE WITNESS: James W. Williams, 1915 Third Avenue, New 
York. 

MR. EISENBERG: Prior to proceeding, Mr. Hearing Officer, 

I would like to offer the following stipulations, that Mr. Williams, 
Mr. Jones, Mr. Grotheer and Mr. Irvin are supervisors within 
the meaning of the act. 

HEARING OFFICER: Mr. Cohen, do you so stipulate? 

MR. COHEN: So stipulated. 

HEARING OFFICER: Stipulation is accepted. 

MR. EISENBERG: I would also propose that Mr. Hernandez is 
a supervisor within the meaning of the act. 

MR. COHEN: So stipulated. 


i 


>» 
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HEARING OFFICER: On that point, I would like to get some 
testimony on the record between the difference in duties between Mr. 

16 Hernandez and the other five supervisors. 

MR. EISENBERG: The basis for the display department being 
excluded is because the employees who spend their time in this 
department do not have a sufficient community of interest with the 
other employees on the basis of the following work requirements of 
that department, to witness: 

Display department employees trim windows and make signs 
and that this work requires a certain amount of art talent and that 
this work requires a certain amount of past art experience and that 
the training for this job takes as much as six months wherein the 
training for the other jobs at the store in question take approximately 
one week and that no previous experience in work is required in the 
other jobs but is required in the display department and that the other 
jobs in the store do not require some amount of past training or 
background as opposed to tne work performed in the display depart¬ 
ment. 

For the foregoing reasons, I propose that the display depart¬ 
ment be excluded from any unit found appropriate by the regional 
director. 

HEARING OFFICER: Mr. Cohen, do you so stipulate? 

17 MR. COHEN: So stipulated. 

DIRECT EXAMINATION 

Q. (By Mr. Eisenberg) Mr. Williams, state your name and 
address for the record, please? A. James Williams, 1915 
Third Avenue, New York. 

Q. By whom are you employed? A. S. H. Kress & 
Company. 

Q. In what capacity V 


A. Manager. 
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Q. How long have you been at the store on Third Avenue? 

A. Since January 7th. 

Q. How long have you been with the company? A. Approxi¬ 
mately fourteen years. 

Q. How long have you served as a store manager? 

A. Since 1964. 

Q. Are there any assistant store managers in the store? 

A. Yes. 

Q. What are their names? A. Lawrence Jones, W. 
Grotheer and Sylvester Irvin. 

Q. Would you describe the duties of yourself, Mr. Jones, 

Mr. Grotheer and Mr. Irvin, please, and by duties, I mean in what 
sense do you supervise the other employees? A. Well, our job 
is almost totally supervision, administration. 

Q. Are the four of you responsible for directing the work of 
these employees? A. We are responsible to see that it is done. 

Q. Are the four of you responsible for making any actions 
dealing with discipline? A. Not too often, sometimes, yes. 

Q. Will you describe the building where the store is located, 

please? A. It is a two-story building on the comer of 106th 

Street. It has a basement, it has a basement sales floor with a 
small amount of stock area. There is a street level floor, that is 
sales, strictly merchandising and food. There is a mezzanine 
office and there is a rest room there, too. Then the second floor 
is strictly stock rooms although there is the ladies lounge there. 

Q. Directing your attention to the facilities located on the 
basement level, sir, how many -- strike that. 

Directing your attention to the basement level, sir, who is 
Margaret Gordin? A. Mrs. Gordin is the department supervisor, 
department manager for housewares, paints, hardware. 
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Q. Do you mean home furnishings? A. Yes. 

9 Q. Where is she located? A. In the basement. 

Q. How many employees does she supervise? A. i think 

there are six. 

Q. Six or seven? A. Six or seven. 

Q. Who is Sophia Oliveri? A. She’s department super¬ 
visor. 

Q. Also in the basement? A. Yes. 

Q. What departments does she supervise? A. Toys and 
pets. 

Q. How many employees does she supervise? A. Six. 

Q. Directing your attention to the street level, sir, who is 

Josie Guzman? A. Josie is a supervisor in the front part of the 
store with cosmetics, health and beauty aids, jewelry, clocks and 
optics, small ledger goods. 

Q. Does she also supervise the department in which wigs 
are sold? A. Yes. 

Q. How many employees does she supervise? A. Five, 

I think, there are. 

20 Q. Who is Helen Kavasansky, please? A. She's the 

department supervisor for apparel, all ages and section. 

Q. This, too, is located on the street level; is that correct? 

A. Yes. 

Q. Who is Haydc Feliciano, please? A. Department 
supervisor for the rear part of the store. She has curtains, drap¬ 
ery hardware, domestics, shower curtains, fabric and sewing 
accessories and stationery. 

Q. What do you mean by’’domestics,” please? A. Dom¬ 

estics would be bedding, linens, towels. 

Q. And she, too, is located on the main floor? A. Yes. 
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Q. Now, we have stipulated, I believe, that Mr. Hernandez 
is a supervisor within the meaning of the act; would you describe 
the department or departments in which he supervises? A. Yes, 
there is a lunch counter with stools going down the northside of the 
store on the mam floor. I think that there are approximately thirty 
stools, thirty to thirty-five stools where we have waitresses and 
staff. Then in the front of the store between the front entrance doors 
there is a stand-up snack bar where we serve piazzas, hot dogs and 
sodas. 

21 Q. He is in charge of the food department? A. Yes. 

Q. Directing your attention now to the mezzanine, sir, is 

there an office located on the mezzanine? A. Yes. 

Q. And how many employees are employed in the office? 

A. In the office itself, two. 

Q. Who supervises these employees? A. I do. 

Q. Is that where you have your office? A. Yes. 

Q. Do any other supervisors have their offices up in the 
office -- excuse me, desks in that office? A. Mr. Grotheer and 
Mr. Jones. 

Q. We have not covered stock and maintenance, and where 
are they located, stock and maintenance employees? A. In the 
stock room and generally all over the store. 

Q. Who supervises these employees? A. I do. 

Q. I believe the only job classification we have not covered, 
if I am correct, is customer service. How many employees are 
employed in -- A. Two. 

Q. They work on the main floor? A. Yes. 

22 Q. What do customer service employees do? A. They 
direct customers as to where to find particular items, they are 
for information, more or less, refunds, lay-a-ways, packages, 
sales checks. 
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Q. Approximately now many employees are employed in the 

food service department? A. Nine. 

Q. And approximately how many employees are employed in 
the stock and maintenance department? A. Five. 

Q. Five or six? A. Yes. 

MR. EISENBERG: Off the record. 

(Discussion oii the record.) 

Back on the record. 

Q. Directing your attention, now, Mr. Williams, and I make 
reference to only the following six employees in the discussion which 
follows and these six employees are — I don't know if it is Miss or 
Mrs. so I will just use the last names, Gordin, Oliveri, Guzman, 
Kavasansky, Feliciano and Mr. Hernandez. Now, with reference to 
these six people, I ask you whether these six individuals have autho¬ 
rity to recommend discipline? A. Yes. 

Q. Would you explain it, please? A. They have the 
23 authority to recommend a layoff or an increase, a recall, if 

somebody is out and they come back. 

Q. Iam talking about discipline only, now. If these employ¬ 
ees wish to reprimand another employee, waild you have an in¬ 
dependent investigation as to their decision to reprimand an em¬ 
ployee? A. No. 

Q. And this wouldn't be so even if there was a written warning 
put into the personnel file; is tnat correct? A. Yes. 

Q. Now, with reference to the transfer of employees, do 
these six individuals have any authority to transfer employees from 
one job classification to another job classification in the departments 
they supervise? A. Within their jurisdiction, yes, in their 
departments, sir. 
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Q. Do the supervisors discuss this matter with you or could 
they act independently? A. They can act independently. 

Q. You mentioned recalls, you said that the supervisors 
would have authority to recommend the recall of workers -- 

HEARING OFFICER: Excuse me, let’s refer to these people as 
24 department managers and not supervisors, all right? 

MR. EISENBERG: Yes, excuse me. 

Q. Will you describe the authority of these departmental 
managers with regai a to their authority to effectively recommend 
the recall of an employee? A. You mean to what extent they have 
it? 

Q. Yes. A. If an employee has been out before -- we have 
on that it did happen to — they can recommend that we bring back 
the employee if the employee appeared to be a good type of employee. 

Q. Would you make an independent investigation of a depart¬ 
mental manager on the recommendation that an employee be recalled? 
A. No. 

Q. Have you been iavolved in such instances where a em¬ 
ployee has been recalled, since you have been in the store? 

A. Yes. 

Q. Will you describe it for the Hearing Officer, please? 

A. Yes, we needed another girl. I had been in the store for about 
a week or ten days, I guess, I asked the department manager who 
needed another girl if she had any ideas since she was new there. 

She said yes, there was a girl who worked there, she needed the job 
25 very badly, her husband had bad health. I said, "Let's call her 

up and give her a try." 

Q. You say you spoke to a department manager about that? 

A. Yes. 

HEARING OFFICER: Who was that? 
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THE WITNESS: Mrs. Gordin. 

Q. Do the departmental managers under discussion have the 
authority to recommend wage increases? A. They can, yes. 

Q. What do you do when a departmental manager recommends 
a wage increase; do you accept it or do you investigate it, what is 
your procedure? A. We have to take a history of the person in 
consideration. If the person is due for a raise, they will get it. 

Q. Have there been instances where you have accepted the 
recommendation of a departmental manager without making an 
independent investigation of the wage increase? A. Not in this 
store because I have only been there two months. 

Q. But in the past you have? A. Yes. 

Q. And that is your understanding with respect to depart - 
26 mental managers? A. Yes. 

Q. With reference to discharges, sir, what is your policy 
with reference to the departmental manager's authority for discharge 
for insubordination? A. I have encouraged this. If there is in¬ 
subordination they have full authority to dismiss the person. 

Q. Would that have to be cleared by you? A. Not for in¬ 
subordination, no. 

Q. 1 direct your attention to the matter of the direction of 
work of the employees in the store. Will you describe for us, 
please, the direction of work, if any, which the supervisors engage 
-- excuse me, the departmental managers engage? A. They 
have the authority to assign work schedules, they assign the breaks, 
the lunch periods, they are in charge of vacation schedules, they 
are responsible for seeing that the employees in their areas fill the 
counters, straighten the counters, pull the stock necessary. The 
departmental managers also are responsible for the ordering. In 
general, the total area they are responsible for, counter displays. 


O 
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Q. By "responsible," do you mean that they direct the workers 

in doing these duties? A. Yes. 

Q. You have indicated that they are responsible for breaks; 

27 will you explain that in some detail? How does an employee 

take a break? Is permission required of the departmental manager? 
A. Before they leave the floor? 

Q. Yes. A. Yes. 

Q. What is the story on lunch periods, is permission required 
of the departmental manager to take a lunch break or is the schedule 
fixed in advance? A. Before the departmental manager goes to 
lunch? 

Q. No, the employees within the departmental manager’s 
department? A. Originally when an employee is hired the depart¬ 
mental manager sets-up che lunch period. After that it is pretty 
much routine unless there is an employee out or a girl's day off or 
else they are working a different schedule, an early schedule or 
late schedule, depending upon breaks, they would have to change it 
then. 

Q. And under those conditions the departmental managers 
would have to change the schedule? A. Yes. 

Q. Do the breaks vary or are they the same from day to day? 

\ 

A. They are generally the same. If someone is out, or if the area 
is too busy, the departmental manager has the authority to change 
the break. 

28 Q. Who assigns the day off? A. Department managers do 

that. 

Q. Who assigns vacation? A. The employees request a 
vacation period, the supervisors correspond the vacations so there 
is no overlap in the vacations and if there is an overlap, they are 
given right back to the supervisors to straighten it out. 
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Q. Will you tell us whether or not employees are transferred 
from counter to counter within a departmental manager's depart¬ 
ment depending upon the flow of traffic within the department? 

A. Yes. 

Q. That is done regular; is that correct? A. Yes. 

Q. And who is responsible for training new employees -- 

A. The supervisor in the area. 

Q. By "supervisor," you mean the departmental manager? 

A. Yes. 

Q. What is the change box, sir? A. That is a locked box 

-- they have a few on the sales floor, both floors with coins and 
singles for change. In case a girl needs more quarters, the super¬ 
visor will give her more quarters out of the box. 

Q. Who has the keys to the box? A. The departmental 

managers. 

Q. Have you ever had any conversations with a department 
manager concerning their responsibility to direct work rather than 

work themselves? A. Yes. 

Q. What have these instructions been to the departmenal 
managers? A. Their job is to get the job done. They have 
girls who work for them and they have to make sure that it gets 
done. 

Q. Do the departmental managers go to work themselves? 

A. Yes. 

Q. Based upon your personal observation, can you state to 
us what percentage of time is spent supervising and what percentage 
is spent working? A. I would say there is -- 

Q. Would you say they supervise in excess of fifty percent? 

A. Yes. 

Q. Would you say they work less than fifty percent? 


A. Yes. 
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Q. Have you held any supervisory meetings since you have 

been in the store? A. Yes, two. 

Q. Excuse me. A. Two. 

Q. And the six people in question, did they attend those meet¬ 
ings? A. Yes. 

Q. And I take it Mr. Jones also attended that meeting? 

A. Yes. 

Q. And Mr. Grotheer also attended that meeting? A. Yes. 

Q. Was Mr. Irvin in the store at that time? A. No, he 

has only been there a short time. 

MR. EISENBERG: You may inquire. 

MR. COHEN: I have no questions. 

HEARING OFFICER: Mr. James, can you describe for the 

Hearing Officer your duties as store manager? 

THE WITNESS: To supervise and to properly date and follow¬ 
up the flow of work. 

HEARING OFFICER: What do you mean by "supervise," what 
do you specifically do, what are you responsible for? 

THE WITNESS: All phases of the store operation. 

HEARING OFFICER; Can you explain to me the duties and 
responsibilities of an assistant store manager, that is, are they 
about the same as yours? 

THE WITNESS: Yes. 

HEARING OFFICER: Can you explain what they do and how it 
differs from what you ao? 

THE WITNESS: Mr. Jones is responsible for all phases of 
operations of the main floor; Mr. Grotheer for the basement and 
Mr. Irvin is working with Mr. Jones on the main floor in the same 
capacity. The only difference in work is if they need to, they can 
pitch in and help once in a while but they should have to do very little 

physical work. 
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HEARING OFFICER: Is the ultimate responsibility for the 
decisions at the store yours? 

THE WITNESS: Depending upon the decisions that have to be 
made. 

HEARING OFFICER: Are decisions made by the supervisors 
that you have no say? 

THE WITNESS: No. It depends upon the situation. Fo can 
order merchandise, he can handle customer complaints, he can 
direct work that I don't have to be advised of. So he makes decis¬ 
ions without me, yes. 

HEARING OFFICER: How about dealing with the personnel, 
would the employees reprimand any workers, what is the flow 
decisions in that instance? 

32 MR. EISENBERG: I think we ought to have a more specific 

question as to what you mean. 

HEARING OFFICER: In the instance in which an employee is 
liable to be discharged for poor work or something like that, where 
does the decision or recommendation to discharge that employee 
begin and who makes the ultimate decision as to that discharge? 

THE WITNESS: The department manager is responsible for 
making that decision. 

HEARING OFFICER: Is that a final decision that he or she can 
make by themselves? 

THE WITNESS: Yes. 

HEARING OFFICER: And the assistant store manager doesn't 
review that decision or does he normally review it? 

THE WITNESS: Depending upon the circumstances of a person' 
past history. 

HEARING OFFICER: In your experience at this store as mana 
ger, have supervisors been made to discharge any employees? 
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THE WITNESS: Yes. 

HEARING OFFICER: Could you tell me what were the circum- 
stances of the discharge, what type of fault at work was alleged to 
have occurred and if that decision went higher than the depart- 

ment manager? 

THE WITNESS: Yes. 

HEARING OFFICER: Could you please tell me? 

THE WITNESS: Yes, there is one decision that was recommend¬ 
ed to me and discussed with me and I did work with the supervisor 
on a lay-off. Do you want me to go into detail on a termination? 
HEARING OFFICER: You can state simply over what kind of 

problem it was. 

THE WITNESS: We had a young lady who had been in an auto 
accident. She was working for us once, left and then re-hired. 

During the time she was out she was in a car accident and damage 
was done to her brain, I assume, I was told that. And it was very 
evident in her work. The manager told me that he had re-hired her 
for Christmas and that he had planned to lay her off after Christmas. 
Everything that the girl counted had to be recounted. 

HEARING OFFICER: Aside from that one, have you had any 

other instances of discharge? 

THE WITNESS: Well, that was a termination. An actual dis¬ 
charge, the termination was made by the assistant manager but I did 

the actual firing. 

HEARING OFFICER: Did the department manager — 

THE WITNESS: It was the department manager who made that 

decision, the person was fired. 

HEARING OFFICER: The department manager — 

THE WITNESS: The department manager was fired, that is what 


I meant to say. 
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HEARING OFFICER: Aside from these two instances, have 
there been any other instances of discharge or lay-off since you 
have been there? 

THE WITNESS: No. 

HEARING OFFICER: Who hires applicants, who has the ultimate 
decision to hire? 

THE WITNESS: I do. 

HEARING OFFICER: Do you interview the applicants them¬ 
selves? 

THE WITNESS: Yes. 

HEARING OFFICER: Do assistant managers do any interview¬ 
ing? 

THE WITNESS: They are qualified to. I haven't been there 
long enough to -- to my knowledge they haven't. They do have the 
authority to do the interviewing and they can recommend someone to 
me. 

HEARING OFFICER: Who makes decisions if it is necessary in 
the store to transfer employees from one department to another, has 
that occurred? 

35 THE WITNESS: Yes. Because within a particular supervisor's 

area, she may make that decision. 

HEARING OFFICER: That is within a department; is that 

right? 

THE WITNESS: Within an area. Each supervisor has several 
departments — 

HEARING OFFICER: • You mean each department manager has 
several departments? 

THE WITNESS: Yes. 

HEARING OFFICER: How about between the jurisdictions? 

THE WITNESS: No, then I make that decision myself. 
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HEARING OFFICER: Have department managers recommended 
pay raises or bonuses to any of their employees, to you? 

THE WITNESS: Not since I have been in the store. They do 

have the authority, though. 

HEARING OFFICER: What is the name of the previous store 

manager before you came in? 

THE WITNESS: T. H. — may I ask Mr. Briar? 

HEARING OFFICER: Yes. 

(Witness confers with Mr. Briar.) 

THE WITNESS: It is Wiggs. 

HEARING OFFICER: Would you know first-hand whether he 
accepted recommendations from department managers -- 
MR. EISENBERG: Objection, how could he know first-hand? 
HEARING OFFICER: Objection sustained. 

Did you ever talk to Mr. Wiggs about problems that he had? 

THE WITNESS: Yes. 

HEARING OFFICER: Did you ever meet the gentleman? 

THE WITNESS: Yes. 

HEARING OFFICER: Do you have any direct knowledge of what 

he did as store manager? 

THE WITNESS: Well, — 

MR. EISENBERG: Mr. Hearing Officer, it is clear that the wit¬ 
ness was not in the store prior to taking over. 

HEARING OFFICER: I would like to determine whether Mr. 

Wiggs and Mr. Williams ever had any conversations as to what took 

place in the store. 

MR. EISENBERG: It would all be hearsay and it is not a proper 
line of questioning. 

HEARING OFFICER: Objection sustained. Could you refresh my 
memory, how many months have you been store manager? 
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37 THE WITNESS: Two months, I went there January 6th or 7th. 

HEARING OFFICER: Do department managers give warnings 

to their employees as far as possible terminations or lay-offs with 
regard to faulty work or absences? 

THE WITNESS: They are authorized to, yes. 

HEARING OFFICER: Have you spoken to them about such 
matters? 

THE WITNESS: No. 

HEARING OFFICER: The total number of employees except 
supervisors in this store is about how many? 

THE WITNESS: Approximately fifty. 

HEARING OFFICER: Are there are approximately ten mana¬ 
gers of various sorts? 

THE WITNESS: Yes. 

HEARING OFFICER: Is each work area under the supervision 
of a department manager separated by much distance from other 
work areas or are they in rather close relationship to each other? 

THE WITNESS: They are in close relationship. 

HEARING OFFICER: Do employees in one department within 
the jurisdiction of one department manager look to other department 
managers for advise, leadership, direction of any sort or are they 
looking only to their own department manager? 

38 THE WITNESS: To their department manager. 

HEARING OFFICER: Who is responsible for the instruction of 
any new employees in their duties? 

THE WITNESS: The supervisor in the area that a new em¬ 
ployee is assigned to. 

HEARING OFFICE^:: That is the department manager? 

THE WITNESS: Yes. 

HEARING OFFICER: Who does an employee come to with a 
grievance concerning his work? 
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THE WITNESS: They should go and generally they do go to their 
supervisors. 

HEARING OFFICER: To their department managers? 

THE WITNESS: Yes. 

HEARING OFFICER: Do you know of any concrete examples of 
any grievances raised by employees? 

THE WITNESS: Not to their supervisors. I have had one or 
two come to me but that is all. 

HEARING OFFICER: Those one or two who came to you, did 
they mention that they had gone to their department managers first? 

THE WITNESS: No. 

HEARING OFFICER: Did they mention that they came to you 
first for any specific reason? 

THE WITNESS: No. 

39 HEARING OFFICER: What is the method of pay of these dif¬ 

ferent categories of managers; are they paid by the hour, weekly, 
or yearly? 

THE WITNESS: Which? 

HEARING OFFICER: The store manager. 

THE WITNESS: Monthly. 

HEARING OFFICER: Assistant store managers? 

THE WITNESS: Montnly. 

HEARING OFFICER: Department managers? 

THE WITNESS: 3i-weekly. 

HEARING OFFICER: How about non-supervisory employees? 

THE WITNESS: Bi-weekly. 

HEARING OFFICER: That means they get their check every 
two weeks? 

THE WITNESS: Yes. 

HEARING OFFICER: Are they paid by the hour? 
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THE WITNESS: Yes. 

HEARING OFFICER: Without necessarily telling me the salary 
of managers as opposed to non -supervisory employees, what is the 
percentage difference between the general or average salary of non- 
supervisory employees and these department managers; if you can 
give me a percentage difference? 

0 THE WITNESS: I couldn't, it depends upon the experience, it 

depends upon the length of time with the company. 

HEARING OFFICER: Given the hypothetical case of a new 
employee, a sales girl and her equally new department manager, 
what would be the difference of salary of those two people? 

THE WITNESS: If they were both new? 

HEARING OFFICER: Yes, although a department manager has 
some experience in order to be a department manager. 

THE WITNESS: I would say $25.00 to $30.00 an hour more. 

HEARING OFFICER: On an eight-hour day it figures out to 
approximately $23.00 a day or about $15.00 a week? 

THE WITNESS: I guess. I don't know the figures offhand, you 

are doing the figuring. 

HEARING OFFICER: Your department managers are each at 
different level of salary at this time? 

THE WITNESS: Yes. 

HEARING OFFICER: And various employees differ according 

to the jobs they do? 

THE WITNESS: Yes. 

HEARING OFFICER: Are department managers expected to 
work overtime or do they work overtime? 

41 THE WITNESS: During an inventory, yes. 

HEARING OFFICER: Are any other employees working over¬ 
time during an inventory? 





THE WITNESS: Yes. 

HEARING OFFICER: Who would that be? 

THE WITNESS: Everyone. 

HEARING OFFICER: Are there any other times at which depart¬ 
ment managers work overtime? 

THE WITNESS: Not to my knowledge, no. 

HEARING OFFICER: Do the assistant store manager and store 
manager work more than the department managers and employees? 

THE WITNESS: Yes. 

HEARING OFFICER: Does the department manager have a set 
hourly -- a set weekly total of hours that he or she works? 

THE WITNESS: Yes. 

HEARING OFFICER: What is that? 

THE WITNESS: Thirty -seven -and -a - half 

HEARING OFFICER: And employees work how many hours? 

THE WITNESS: Depending upon their status. The general full 
time employee is thirty-seven-and-a-half. 

HEARING OFFICER: And the average weekly hours of the 
assistant store manager? 

THE WITNESS: About fifty-four hours a week. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

Back on the record. 

THE WITNESS: That is a minimum, by the way, the hours I 
just mentioned are for assistant managers, that is a minimum. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

Back on the record. 

Mr. Williams, at present are there any employees who are 
display workers, full time? 
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THE WITNESS: No. 

HEARING OFFICER: At present who does the display work for 
the store? 

THE WITNESS: Do you mean in it or for xt? It depends — 

HEARING OFFICER: In the store. 

THE WITNESS: In the store the department supervisor is res¬ 
ponsible for her area, for display. 

HEARING OFFICER: The department manager? 

THE WITNESS: The department manager. 

HEARING OFFICER: And the production number of employees 

in the unit as the parties stipulated to — 

MR. EISENBERG: He has already said fifty, Mr. Hearing 
Officer. 

HEARING OFFICER: Did you say fifty? Repeat it for the 
record. • 

THE WITNESS: Approximately. 

HEARING OFFICER: And there are also approximately five 
supervisors in question? 

MR. COHEN: In question by whom? 

HEARING OFFICER: In question or discussed by Mr. Eisenberg. 
You may step down, Mr. Williams. 

MR. EISENBERG: I have a question. 

HEARING OFFICER: Go ahead. 

Q. (By Mr. Eisenberg) The Hearing Officer asked you about 
the display and you indicated that each departmental manager is 
responsible for the display in that department. I think you may have 
misunderstood the question or, at least, I misunderstood the 
question, somebody misunderstood it. Who is responsible for the 
display in the windows? A. At the present time, Mr. Grotheer. 

MR. EISENBERG: Nothing further. 
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HEARING OFFICER: Anything further of this witness? You 
may step down. 

(Witness excused.) 

44 HEARING OFFICER: Mr. Eisenberg, is there anything further 
that you wish to add? 

MR. EISENBERG: Not of this witness. May I have a short 
recess, please? 

HEARING OFFICER: How long? 

MR. EISENBERG: Five minutes. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

On the record. 

Mr. Eisenberg, do you wish to call any further witnesses? 

MR. EISENBERG: No, sir. 

HEARING OFFICER: Do you wish to add anything further to 
your presentation? 

MR, EISENBERG: Not at this time. 

HEARING OFFICER: Mr. Abrev, may I have the name of a 
company official -- Mr. Eisenberg, may I have the name of a 
company official upon whom papers may be served? 

MR. EISENBERG: What kind of papers? 

HEARING OFFICER: Board papers. 

MR. EISENBERG: Steven Briar, he made an appearance at 
the beginning of this hearing. 

HEARING OFFICER: Could you please just state it out loud? 

45 MR. EISENBERG: Steven Briar, Director of Manpower, 114 
Fifth Avenue, New York, New York. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

Does the company desire to file a brief? 
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MR. EISENBERG: Yes, sir. 

HEARING OFFICER: How many days would you request? 

MR. EISENBERG: As I understand it, your authority is to 
grant me fourteen days from today which I would like. 

HEARING OFFICER: You may have fourteen days. Does the 
Petitioner wish to file a brief? 

MR. COHEN: No, we don't wish to file a brief nor can we 
understand why it is going to take the company fourteen days to file 
a brief in this case based on the record that has been compiled thus 
far. 

MR. EISENBERG: Because I have other commitments that will 
keep me out cf town all of next week. 

HEARING OFFICER: Mr. Eisenberg has made a request and it 
has been granted. If there is nothing further, the hearing will be 
closed. The hearing is now closed. 
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